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Court of Appeals of the District of Columbia 


No. 4735. 

Andrew Wilson et al. 


vs. 


Julia A. Veazy et al. 


Filed Jan. 14, 192G. James Tanner, Register of Wills, 

D. C., Clerk of Probate Court. 

1 I, Anne Gettysburg V. Walton of the City of Wash¬ 

ington in the District of Columbia, Being of mature 
years and sound and disposing mind and memory, do make, 
publish, and declare, this my last Will and Testament in 
manner following, that is to say, I direct my executor, here¬ 
inafter named, to pay out of my estate, as soon as possible 
after my decease, all my just debts, together with the ex¬ 
penses of my last sickness, and my funeral and testamen¬ 
tary expenses, I hereby give, bequeath and devise unto my 
dearest and best friend Anna May Hillenbrand, all of my 
earthly pos-essions of which I may die seized of every 
kind. Real, personal and mixed wherever situate to have 
and to hold to her, her heirs and assigns forever; Being 
physically unable to cope with the daily routine of my affairs, 
or to properly care for my own person, my friend and con¬ 
stant companion, has rendered such faithful and efficient 
services to me as nurse, housekeeper, and business agent 
in the past which relation still continues, much to my sat¬ 
isfaction and comfort from a simple sense of justice and an 
e-rnest desire, to reward, faithful service when sorely 
needed. I am prompted to give to my dearest friend, at my 
death, all I may pos-ess of this World’s goods. I hereby 

1—4735a 
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appoint Earl K. Fox Executor of {his my last Will, hereby 
revoking all former wills, by me, at any time made. 

2 In Witness Whereof I have hereunto set my hand 

and seal this 25th day of June A. D. 1925. 

[seal.] ‘ A. G. V. WALTON. 


The foregoing instrument was at the date hereof sealed, 
published, and declared by the said testator, Anne Gettys¬ 
burg V. Walton as and for her last Will and Testament, in 
the presence of us, who at her request in her presence, and 
in the presence of each other have subscribed our names 
as witnesses thereto. 

Test: R. W. HERBST, 

Address Arlington, Va. 

U. L. GRAHAM, 
Address Takoma Park, Md. 


(Endorsement: Will of A. G. V. Walton, dated June 25, 
1925. Filed Jan. 14, 192(5. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 


Filed Feb. 4, 1926. James Tanner, Register of Wills, 

D. C., Clerk of Probate Court. 

3 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

In re Estate of Anne G. V. Walton, Deceased. 

Administration No. —. 

Petition for Probate and Reeord of Will and for Letters 

Testamentary. 

The petition of Earl K. Fox respectfully states to the 
Court : 

1. That he is a citizen of the United States temporarily 
residing at St. Petersburg, Florida, and files this petition 
as the executor named in a paper-writing dated June 25, 
1925 and purporting to be the last will and testament of 
Anne Gettysburg V. Walton. Petitioner’s permanent ad¬ 
dress is Takoma Park, Maryland. 
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2. That said Anne Gettysburg V. Walton died testate in 
the District of Columbia on the 10th day of January, 1926. 
That her last domicile was in the District of Columbia. 

3. That the only real estate owned by the decedent at the 
time of her death, petitioner is informed, believes and there¬ 
fore avers, is a one-third interest in Lots 5 to 21 inclusive 
and 24 to 46 inclusive in Wood’s Resubdivision of Lot 3 of 
Veazey Park, Addition to the City of Boise, Idaho. The 
petitioner does not know the value of said interest, but is 
informed, believes and therefore avers that the taxes on 
the three-thirds of said Lots amounted to $84.20 for the 
year, payable in December 1925. 

4. Your Petitioner is informed, believes and therefore 
avers that the personal estate of the deceased is nearly all 
in the hands of trustees appointed by the Supreme Court of 
the District of Columbia: Cash on hand about $8000.00. 

1 Promissory note for $350.00, interest 8%, now 
4 overdue, but interest has been paid regularly. 


Stocks and Bonds. 


8 Shares preferred Graphoscope Development Co., 

par . $800.00 

3 Shares common Graphoscope Development Co., 

par ... $300.00 

The above does not pay dividends and value not known. 

3 Bonds Northampton Traction Co., par.$3000.00 

1 Certif. “ “ “ “ . 75.00 

It is understood these securities have been wiped out by 
foreclosure. 

30 Shares preferred Mutual Finance Corporation, 
par . $1500.00 

15 Shares common Mutual Finance Corporation, 

par . 750.00 

Preferred is reported to have paid $1.50 April, 1925. 
Estimated value $900.00 for all. 

16 Shares 1st preferred First Peoples Trust Co., 

par . $800.00 

16 Shares 2nd preferred First Peoples Trust Co., 

par . 800.00 

16 Shares common preferred First Peoples Trust 
Co., par . 


• • 




800.00 
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Estimated value for all $1200.00. 

80 Shares National Fuel Gas, par. $8000.00 

Estimated value. 9360.00 

240 Shares Class A Johnson Educator Biscuit Co. (No par) 
Estimated value, 

33 Shares Howe Scale Co., par. 3300.00 

Estimated value . 198.00 

6 Bonds St. Lawrence Pulp & Lumber Corpora¬ 
tion, par . $6000.00 

Have been sent to reorganization Committee and is of 
doubtful value. 

4 3M>% Bonds Central Pacific Railway Company, 

par . $4000.00 

Estimated value . $3600.00 

200 Shares common, National Lead Co., par... . $20,000.00 
Market 165 . $33,000.00 

5 The 4 Central Pacific Railway and 200 Shares Na¬ 
tional Lead Company are reld by American Security 

and Trust Company as collateral for a demand note which 
bears the signatures of Albin B. Veazey, the decedent and 
Julia A. Veazev. 

w 

Besides the above there is furniture in the house 6704 
Fourth Street, Takoma Park, D. C., where testatrix died, 
of the estimated value of $500.00, and jewelry of the esti¬ 
mated value of $525.00. 

The probable value of the personal estate is $48,000.00, 
all of which is in the District of Columbia. 

5. The Petitioner is unable to estimate the debts due by 
the testatrix at the time of her death, but such debts to¬ 
gether with funeral expenses may amount to as much as 
$4,000.00. Petitioner does not in said estimate include the 
amount of any possible claim of Mrs. Anna M. Hillenbrand 
for services rendered to the decedent. 

6. The heirs at law and next of kin of the decedent are 
Albin B. Veazey, a brother, and Julia A. Veazey, her 
mother, who reside at 1720 Oregon Avenue, Northwest, in 
the City of Washington, District of Columbia, both of whom 
are of full age. 

7. That Petitioner is named in a paper-writing purport¬ 
ing to be the last will and testament of the decedent, dated 
June 25, 1925, as executor, which paper-writing was here¬ 
tofore filed in the office of the Register of Wills of the Dis¬ 
trict of Columbia, on to wit, January 14, 1926, 
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Premises considered Petitioner prays: 

1. That process may issue against the said Albin B. 
Veazey and Julia A. Veazey requiring them to appear on 
a day certain therein to be named to show cause, if any they 
have, why said paper-writing dated June 25,1925 should not 
be admitted to probate and record and letters testamentary 
be issued unto your Petitioner. 

6 2. That said paper-writing be admitted to probate 
and record as the last will and testament of the said 

Anne Gettysburg V. Walton, and that letters testamentary 
be granted unto your Petitioner upon giving such undertak¬ 
ing as to the Court may seem proper. 

3. And for such other and further relief as to the Court 
may seem proper and the exigencies of the case may re¬ 
quire. 

ANDREW WILSON, 

Attorney for Petitioner. 

EARL K. FOX, 

Petitioner. 

Earl K. Fox, being first duly sworn, deposes and says 
that that he has read the foregoing and annexed Petition, 
.by him subscribed as Petitioner, and knows the contents 
thereof; that the statements therein made of his own knowl¬ 
edge are true and those made upon information and belief 
he believes to be true. 

EARL K. FOX. 

Subscribed and sworn to before me this 30 day of Janu¬ 
ary A. D. 1926. 

[notarial seal.] J. J. McIRVIN, 

Notary Public. 

My Commission expires Oct. 23, 1929. 

(Endorsement: Petition for probate and record of Will 
and for Letters Testamentary. Filed Feb. 4, 1926. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

7 Julia A. Veazey being aged, infirm and incapable 
of appearing in her own person, appears herein by 

Albin B. Veazey, her next friend, and said Albin B. Veazey, 
also appears herein in his own right, and for answer to the 
citation to them issued herein on the 4th day of February, 
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1926 requiring them to show cause why the paper writing 
dated the 25th day of June 1925, purporting to be the last 
will and testament of Anne G. V. Walton, should not be 
admitted to probate and record, respectfully show that 
they deny that the said paper writing dated June 25, 1925, 
purporting to be the last will and testament of said Anne 
G. V. Walton, is the valid last will and testament of said 
Anne G. V. Walton, and for grounds for said denial show: 

1. That according to their best knowledge, information 
and belief at the time said paper writing purports to have 
been executed by the said Anne G. V. Walton, the said Anne 
G. V. Walton was not of sound and disposing mind, nor 
capable of executing a valid deed or contract. 

2. That the execution of said paper writing by said Anne 
G. V. Walton, was procured by importunities, persuasion, 
misrepresentations, and undue influence practiced upon said 
Anne G. V. Walton, which she was at the time too enfeebled 
in body and mind to resist, and that execution of said paper 
writing of said Anne G. V. Walton was not the free and 
voluntary act of the said Anne G. Y r . Walton. 

3. That the execution of said paper writing dated June 
25,1925, by said Anne G. V. Walton was procured by means 
of fraud practiced upon her, which she was at the time too 
enfeebled in body and mind to resist, and that execution 

of said paper writing of said Anne G. V. Walton, was 
8 not the free and voluntary act of the said Anne G. V. 

Walton. 

4. That the said paper writing dated June 25, 1925, pur¬ 
porting to be the last will and testament of Anne G. V. 
Walton, was never executed by the said Anne G. V. Walton. 


Wherefore these respondents pray that issues may be 
framed touching the validity of said paper writing as the 
last will and testament of said Anne G. V. Walton, and 
that said issues may be, by the order of this court, directed 
to be tried by a Jury in conformity with law. 

JULIA A. VEAZEY, 
ALBIN B. VEAZEY, 

By ALBIN B. VEAZEY, 

(Next Friend.) 

WM. C. PRENTISS, 

EDWIN L. WILSON, 

Attorneys for Respondents. 
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District of Columbia, ss: 

I, Albin B. Veazey, being first duly sworn, state that I 
have read the foregoing answer and caveat by me signed 
as the next friend of Julia A. Veazey, and also in my own 
right, and that the facts therein stated I verily believe to be 
true. 

ALBIN B. VEAZEY. 

Subscribed and sworn to before me this 15th day of Feb¬ 
ruary, A. D., 1926. 

[notarial seal.] MARGARET C. SCOFIELD, 

Notary Public. 

(Endorsement: Answer and Caveat of Julia A. Veazey, 
by her next friend, Albin B. Veazey, and Albin B. Veazey 
in his own right. Filed Feb. 16,1926. James Tanner, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 

9 Answer to Caveat. 

Now comes Earl Iv. Fox, the Executor named in the 
paper-writing dated June 25, 1925 and purporting to be the 
last will and testament of Anne G. V. Walton, deceased, and 
for answer to the Caveat filed in the above-entitled cause by 
Julia A. Veazey and Albin B. Veazey respectfully states 
to the Court: 

1. This respondent says that he knew the said Anne G. V. 
Walton at and about the time of the execution of said paper¬ 
writing and that he is of the opinion that she was at that 
time of sound and disposing mind, and capable of execut¬ 
ing a valid deed or contract. 

2. For answer to paragraph 2 this respondent says that 
the execution of said paper-writing was not procured by 
importunities, persuasion, misrepresentations, and undue 
influence practiced upon the said Anne G. V. Walton, which 
she was at the time too enfeebled in body and mind to re¬ 
sist, 

The respondent further states that the execution of the 
said paper-writing of said Anne G. V. Walton was the free 
and voluntary act of the said Anne G. V. Walton. 

3. This respondent denies that the execution of the said 
paper-writing was procured by fraud practiced upon her, 
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which she was at the time too enfeebled in body and mind to 
resist, but the execution of said paper-writing was the free 
and voluntary act of said Anne G. V. Walton. 

4. This respondent denies that said paper-writing was 
never executed by the said Anne G. V. Walton, but on the 
other hand says it was executed by the said Anne 

10 G. V. Walton as it purposed to be executed. 

EARL K. FOX. 

Caveatee. 

ANDREW WILSON, 

Attorney for Caveatee. 

Earl K. Fox, being first duly sworn, deposes and says 
that he has read (lie foregoing and annexed Answer to 
Caveat, by him subscribed, and knows the contents thereof; 
that the statements therein made of his own knowledge are 
true and those made upon information and belief he be¬ 
lieves to be true. 

EARL K. FOX. 

Subscribed and sworn to before me this 20th day of Feb¬ 
ruary, A. D. 1926. 

[notarial seal.] J. J. McIRVIN, 

Notary Public , State of Florida, at Large. 

My commission expires Oct. 23, 1929. 

(Endorsement: Answer to Caveat. Earl K. Fox, 310 
Central Avenue, St. Petersburg, Fla. Filed Feb. 26, 1926. 
James Tanner, Register of Wills, I). C., Clerk of Probate 
Court.) 

11 Issues. 

LTpon consideration of the petition of Earl K. Fox for 
the probate of the paper writing bearing date June 25,1925, 
purporting to be the last will and testament of Anne G. V. 
Walton, deceased, the caveat thereto filed by Julia A. 
Veazey, by her next friend, Albin B. Veazey, and by Albin 
B. Veazey in his own right, and the answer of said Earl K. 
Fox to said caveat, it is, by the Court, this 19 day of March, 
1926, ordered that the following issues be, and they are 
hereby, framed to be tried by a Jury. 
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1. Was the said Anne G. V. Walton at the time of execut¬ 
ing* the said paper writing bearing date June 25, 1925, of 
sound and disposing mind, and capable of executing a valid 
deed or contract 

2. Was the execution of said paper writing bearing date 
June 25, 1925, by said Anne G. V. Walton, procured by the 
undue influence of any person or persons, exercised over or 
practiced upon the said Anne G. V. Walton? 

3. Was the execution of said paper writing bearing date 
June 25, 1925, purporting to be the last will and testament 
of said Anne G. V. Walton procured by means of fraud 
practiced upon the said Anne G. V. Walton? 

4. Was the paper writing, bearing date 25th day of June, 

1925, and purporting to be the last will and testa- 

12 ment of Anne G. V. Walton, executed bv the said 
Anne G. V. Walton in due form of law, as her last will 

and testament? 

And it is further ordered that Monday the 19th day of 
April at 10 o’clock A. M., be fixed as the time and that the 
Court room now occupied by Circuit Court No. 1 of the 
Supreme Court of the District of Columbia be fixed as the 
place for the trial of said issue numbered four, and that 
the trial of said issues numbered one, two and three be de¬ 
ferred pending further order of the Court. 

A. A. HOEHLING, 

Justice. 

(Endorsement: Order framing issues. Filed Mar. 19, 
1926. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

Filed May 4, 1926. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court. 

13 Tuesday, May 4, 1926. 
H. J. B. 

Mr. Justice Bailey presiding. 

No. 34103, Adm. Doc. 76. 

In re Estate of Anne G. V. Walton, Deceased. 

This cause coming on to be heard it is ordered by the 
Court, with consent of the Justice holding Circuit Division 

2—4735a 
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No. One, that Issue No. 4 be trie I by the jury summoned 
and now in attendance upon that Court, (the trial of Issues 
One, Two and Three, being deferred pending further Order 
of the Court). Whereupon come here as well the Caveators 
by their attorneys, Wm. C. Prentiss and Edwin L. Wilson, 
as the Caveatee, by his Attorney, Andrew Wilson, and a 
jury of good and lawful men of the District of Columbia, 
to wit: 

Clarence M. Mitchell, Andrew K. Reynolds, Arthur A. 
Rideout, Clarence A. Pearson, Chas. II. Reilley, Lawrence 
G. Hoes, Robert A. Richardson, George II. Norton, Wm. R 
Redman, John P. Pepper, Jos. B. Scliaff, John E. Mills, 
who being dulv sworn to try and true answer make to said 
issue, after the case is given them in charge, upon their 
oath say: 

In answer to Issue No. Four. 

Was the paper writing bearing date 25th day of June, 
1925, and purporting to be the last will and testament of 
Anne G. V. Walton executed by the said Anne G. V. Walton 
in due form of law, as her last will and testament? 

They answer ‘ ‘ Yes. ’ ’ 


Docket Entries. 

1926. 

May 4. Order that Issue No. 4 be tried by jury in attendance 
Circuit Division No. One. 

“ “ Jury sworn. 

“ “ Verdict that will was duly executed. 

Witnesses for Caveatee 3. 

(Endorsement: Minute Entry. Trial of Issue No. 4. Ver¬ 
dict that will was duly executed. Filed May 4, 1926. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

14 Memorandum: Time of trial of issues 1, 2 & 3, fixed 
as follows: 

1927. Nov. 11. Date set Jan. 16, 1928. 

1928. Jan. 16. “ “ Jan. 23, 1928. 

1928. Jan. 23. “ “ Feb. 2, 1928. 
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15 Order Aligning Parties. 

It is hereby ordered, this first day of March, 1927, that 
upon the trial of the issues framed, in the above-entitled 
cause, the caveators shall be plaintiffs and the caveatees 
defendants. 

By the Court: 

WALTER F. McCOY, 

Chief Justice. 

(Endorsement: Order aligning parties. Filed Mar. 1, 
1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

16 Filed Mar. 1, 1927. James Tanner, Register of 

Wills, D. C., Clerk of Probate Court. 

Tuesday, March 1, 1927. 

Mr. Chief Justice McCoy presiding. 

No. 34,103, A dm. Doc. 76. 

In re Estate of Anne G. V. Walton, Deceased. 

(Caveators,) Plaintiffs, 
vs. 

(Caveatees,) Defendants. 

This cause coming on to be heard before a Justice holding 
a special term as a Probate Court for the trial of will con¬ 
tests, it is ordered by the Court that the issues (1, 2 and 3) 
heretofore framed in this cause be tried by the jury sum¬ 
moned and now in attendance upon that Court; whereupon 
come here as well the (Caveators) Plaintiffs, by their at¬ 
torneys, Edwin L. Wilson and Frank J. Hogan, as the 
(Caveatees) Defendants, by their attorneys, Andrew Wil¬ 
son, Robt. H. McNeill and E. Hilton Jackson, and a jury 
of good and lawful men of the District of Columbia, to wit: 

Artis W. Fields, Jerome C. Jackson, Cyril J. C. Quinn, 
Leon Root, Arthur Levy, John J. Walsh, John J. Beatty, 
Clarence E. Yates, Frank B. Guest, Taylor E. Eiker, Carl 
Spahn, J. Walter Jacob, 
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who being duly sworn to try and true answers make to said 
issues, after hearing the evidence in part, are respited 
until the regular meeting of the Court tomorrow. 

Docket Entries. 

1927. 

Mch. 1. Order that issues be tried by the jury in attendance 
upon Circuit Division No. 1, holding a special 
term as a Probate Court for the trial of will con¬ 
tests. 

44 44 Jury sworn and respited. 

(Endorsement: First Minute Entry. Filed Mar. 1, 1927. 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

17 Memorandum. 

Mar. 1, 1927.—Jury sworn to try Issues 1, 2 & 3. 

Memorandum. 


Case was on trial from March 1, 1927 to March 22, 1927, 
inclusive, (the following being the actual dates of trial): 
March 1,1927. 

i i o a 


“ 3, 44 

44 8 , 44 

“ 9, 44 

44 10 , 44 

44 14, 44 

44 15, 44 

44 16, 44 

44 21 , 44 

44 22 , 44 
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18 Filed Mar. 22, 1927. James Tanner, Register of 
Wills D. C., Clerk of Probate Court. 

H. J. B. Tuesday, March 22, 1927. 

Mr. Chief Justice McCoy presiding. 

No. 34,103. Adm. Doc. 76. 

In re Estate of Anne G. V. Walton, Deceased 

(Caveator,) Plaintiffs, 


vs. 

(Caveatees,) Defendants. 

Now come here again the parties aforesaid in manner 
aforesaid, and the same jury that was respited yesterday; 
whereupon the jury, after the case is given them in charge, 
upon their oath say: 

In answer to the First Issue: 

Was the said Anne G. V. Walton at the time of execut¬ 
ing the said paper writing bearing date June 25, 1925, of 
sound and disposing mind, and capable of executing a valid 
deed or contract? 

They answer “Ao.” 

In answer to the Second Issue: 

Was the execution of said paper writing bearing date 
June 25, 1925, by said Anne G. V. Walton, procured by the 
undue influence of any person or persons, exercised over 
or practiced upon the said Anne G. V. Walton? 

They answer “Fes.” 

In answer to the Third Issue: 

Was the execution of said paper writing bearing date 
June 25, 1925, purporting to be the last wiill and testament 
of said Anne G. V. Walton procured by means of fraud 
practiced upon the said Anne G. V. Walton? 

They answer “Ao.” 
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Docket Entries. 

1927, Mcli. 22, Verdict setting aside Will. 

Witnesses for (Caveatees) Defendants 1. 

19 Proceedings before Circuit Division No. One of 
the Supreme Court of the District of Columbia, hold¬ 
ing a special term as a Probate Court for the trial of Will 
contests. Mr. Chief Justice McCoy presiding. 

FRANK E. CUNNINGHAM, 

Clerk . 

By FRED C. O’CONNELL, 

Asst. Clerk. 


(Endorsement: Eleventh Minute Entry—Verdict setting 
aside Will. Filed Mar. 22, 1927. James Tanner, Register 
of Wills, 1). C., Clerk of Probate Court.) 


20 Motion for Neiv Trial. 

Now come the Caveatee, Earl K. Fox, Executor, by An¬ 
drew Wilson and E. Hilton Jackson, his Attorneys, and 
the Caveatee, Anna M. Ilillenbrand by Robert II. McNeill, 
her Attorney, and move the Court to set aside the verdict 
of the Jury and grant a new trial in the above-entitled 
cause upon the following grounds: 

1. The verdict of the Jury is contrary to the evidence 
upon issues 1 and 2. 

2. The verdict of the Jury is contrary to the weight of 
evidence upon issues 1 and 2. 

3. The verdict of the Jury is contrary to the law, so 
far as it relates to issues 1 and 2. 

4. Because of errors committed by the Court in the ad¬ 
mission of evidence. 

5. Because of error by the Court in excluding evidence. 

6. Because the Court committed error in refusing the 
prayers of the Caveatees upon issues 1 and 2. 

ANDREW WILSON, 

E. HILTON JACKSON, 
Attorneys for Earl K. Fox , 
Executor-Caveatee. 

R. H. McNEILL, 

Attorney for Anna M. Hillenbrand, Caveatee . 
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21 Messrs. Frank J. Hogan, Edmund L. Jones, John 
IV. Guider, Arthur J. Phelan, E. L. Wilson, Attor¬ 
neys for Caveators. 

Please take notice that we shall call the attention of Mr. 
Chief Justice McCoy, sitting in Circuit Division No. 1, to 
1 lie foregoing motion on Friday, April 1, 1927, at 10 o’clock 
A. M., or as soon thereafter as counsel can be heard. 

ANDREW WISON, 

E. HILTON JACKSON, 

Attorneys for Earl K. Fox , 

Executor-C aveatee. 

R. IT. McNEILL, 

Attorney for Anna M. JHUenbrand , Caveatee. 

(Endorsement: Motion for new trial. Notice. Filed 
Mar. 24, 1927. James Tanner, Register of Wills, 1). C., 
Clerk of Probate Court.) 

22 Memorandum. 

1927, Apl. 1.—Motion for new trial overruled. 

23 Smith, Acting Associate Justice: 

It appears from the record in this case that sometime 
in the summer of 1925 a petition was filed in which it was 
alleged that Anne G. V. Walton was of unsound mind and 
that her property and monies were in course of being 
squandered and wasted. Upon that petition supported by 
affidavits and other evidence the court, pending the deter¬ 
mination of the sanity of Anne G. V. Walton appointed 
Edwin L. Wilson and Harry H. Hollander temporary 
trustees of the estate of Anne G. V. Walton and required 
the said trustees to execute a bond in the sum of $25,000 
for the proper care and administration of said estate. 
That appointment was made without notice to Anne G. V. 
Walton of the application and without giving her an op¬ 
portunity to be heard. Edwin L. Wilson and Harry H. 
Hollander qualified as such trustees and gave the bond re¬ 
quired. By virtue of the appointment, the trustees took 
possession of the estate of said Anne G. V. Walton or so 
much of it as was available and made payments out of 
the estate for her care and maintenance. 
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Proper process in the lunacy proceedings against said 
Anne G. V. Walton and a certified copy of the order ap¬ 
pointing said trustees was duly served upon said Anne 
G. V. Walton. No appearance was entered by Anne G. V. 
Walton in the lunacy proceedings and I). Edward (dark 
was appointed to represent her as guardian ad litem. Anne 
G. V. Walton died on the 10th of January, 1926, prior to 
the determination of her sanity and mental capacity in the 
lunacy proceedings and left a purported will in which she 
devised and bequeathed all of her estate to her nurse, 
Anna M. Hillenbrand. 

24 On February 4, 1926, Earl K. Fox, the executor 
named in the will, fded a petition praying that the 
purported will be admitted to probate and that letters testa¬ 
mentary be issued to him. To the purported will a caveat 
was filed on the 16th of December, 1926, and on April 8th 
a petition was filed praying that collectors be appointed 
for the purpose of holding and collecting the estate of 
said Anne G. V. Walton during the pendency of the con¬ 
test of said purported will. The petition was granted and 
Edwin L. Wilson, Harry II. Hollander and Andrew Wilson 
were granted letters ad colligendum for the estate of Anne 
G. V. Walton upon the giving of a sufficient undertaking 
in the sum of $50,000, conditioned for the faithful perform¬ 
ance of their trust. The collectors named in the order 
qualified and executed the bond required, whereupon let¬ 
ters of collection were duly issued to them on the 13th of 
April, 1926, by the probate court of the District. Andrew 
Wilson, one of the collectors, demanded of the trustees that 
they turn over the estate of Anne G. V. Walton, deceased, 
to the collectors duly appointed by the court to receive, 
hold, and conserve the same. The trustees refused to com¬ 
ply with that demand whereupon a petition was filed on the 
16th of December, 1926, praying first that an order of court 
be passed declaring illegal and void the prior order of the 
court appointing Edwin L. Wilson and Harry II. Hollander 
as trustees; second, that a further order be passed requir¬ 
ing said Edwin L. Wilson and Harry H. Hollander as al¬ 
leged trustees to pay over and deliver forthwith to said 
Andrew Wilson, Edwin L. Wilson and Harry H. Hollander 
as collectors of the estate of said Anne G. V. Walton, de¬ 
ceased, all assets and funds in their hands, wherever situ- 
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ate. The collectors and trustees appeared and argued the 
petition on the 21st of January, 1927, and submitted the 
matter to the court for determination. 

The order appointing trustees for the estate was appar¬ 
ently made on an ex parte application and without any no¬ 
tice whatever to Anne G. V. Walton and without giving 
her any opportunity to be heard in the matter. If 
25 notice of the application for the appointment of 
trustees and of the time of hearing thereof had been 
served on Anne G. V. Walton and a guardian ad litem 
had been appointed to represent her in case she did not 
appear at the time fixed for the hearing of the application, 
it might be held that she had had her day in court and an 
opportunity to be heard in opposition to the application. 
Nothing of that kind was done, however, and as, under the 
order appointing trustees, she was deprived of the posses¬ 
sion of her property, it might be argued with considerable 
force that the taking of her property by the trustees re¬ 
sulted in depriving her thereof without due process of law. 

But, however that may be, the right of the trustees, if any 
they had, to hold the property of Anne G. V. Walton pend¬ 
ing the determination of the lunacy proceedings termi¬ 
nated on the issuance of letters of collection after her death 
and vested in the collectors named in the letters. Section 
306 of the code makes it the imperative duty of collectors 
to collect the goods, chattels, and personal estate of the 
deceased, to return an inventory thereof, and to cause an 
appraisement of the same to be made. Under that section 
the right of collectors to the possession of the estate of the 
deceased is substantially the same as that of an adminis¬ 
trator or an executor and the trustees in this case have no 
more right to withhold the estate from the possession of 

the collectors than tliev will have to withhold it from the 

%> 

administrator of the estate of the deceased when appointed. 
If the trustees are entitled to compensation for their serv¬ 
ices or for counsel fees the probate court has ample power 
to order payment thereof to be made. 

Let an order be prepared by the collectors directing the 
trustees to turn over to the collectors all of the property 
of the estate of Anne G. V. Walton, deceased, in their hands 

3—4735a 
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or under their control, said order to be presented to the 
court after service thereof on counsel for the trustees. 

JAMES F. SMITH, 
Acting Associate Justice. 

(Endorsement: Opinion of Smith, Acting Associate Jus¬ 
tice. Filed Apr. 8, 1927. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

26 Orders have been proposed by the respective par¬ 
ties denying probate of the writing dated June 25, 

1925, purporting to be the last will and testament of Anne 
G. V. Walton. 

One of the proposed orders makes no reference to the 
finding of the jury upon the due execution of that writing. 
The order to be signed should recite such finding and that 
such issue was separately tried. 

Both orders recite that a motion was made to set aside 
11 said verdict” and to grant a new trial. If such a mo¬ 
tion was made before the Justice who presided at the trial 
of the issue as to due execution such a recital would be 
proper but not if the only motion made was for a new trial 
of the other issues passed upon. 

A jury has found that the execution of the paper pur¬ 
porting to be a will was obtained by undue influence. For 
that reason the court is of the opinion that costs should 
go against the caveatees. Tt might have been otherwise 
decided had the only issue tried been that of soundness of 
mind. 

If the parties cannot agree upon a form of order proposed 
orders may be submitted on two da vs’ notice, each side to 
serve its proposed order on the other at the time notice of 
settlement is given. 

WALTER I. McCOY, 

Chief Justice. 

(Endorsement: Memorandum by the Court. Filed Apr. 
14, 1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

27 Memorandum on Costs. 

The court decided to award costs against the executor 
for the reason that under the circumstances of the case 
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as disclosed by the evidence it was thought that the exe¬ 
cutor was not entitled to he reimbursed from the estate for 
the expense of the litigation including counsel fee. But as 
the executor had died since that decision and as it is 
uncertain whether if a nunc pro tunc decree is made his 
personal representative could intervene in order to object 
to the allowance of costs so much of the decision as awards 
costs will be modified hut for that reason and not from any 
thought that costs or expenses should he paid out of the 
estate. 

WALTER I. McCOY, 

June 20, 1927. Chief Justice. 

(Endorsement: Memorandum for Costs. Filed June 20, 
1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

28 Order. 

This cause coming on regularly to he heard upon the peti¬ 
tion and amended petition of Earl K. Fox, offering the ad¬ 
mission to probate and record of a certain paper writing 
dated June 25, A. D. 1925, and purporting to he the last will 
and testament of said Anne G. V. Walton and upon the plead¬ 
ings thereon and the verdicts of the juries rendered upon 
the trials of the issues heretofore framed herein and di¬ 
rected to be tried by juries; and it appearing to the Court 
from the record of said trials that by the two verdicts as 
to said issues, the jury impanelled to try the first three 
issues found on March 22, 1927, as to the first issue, 4 ‘Was 
the said Anne G. V. Walton at the time of executing the said 
paper writing hearing date June 25, 1925, of sound and dis¬ 
posing mind, and capable of executing a valid deed or con¬ 
tract”, “No;” and as to the second issue, “Was the execu¬ 
tion of said paper writing hearing date June 25, 1925, by 
said Anne G. V. Walton, procured hv the undue influence of 
any person or persons, exercised over or practiced upon the 
said Anne G. V. Walton?”, “Yes;” and as to the third issue 
“Was the execution of said paper writing hearing date 
June 25, 1925, purporting to he the last will and testament 
of said Anne G. V. Walton procured by means of fraud 
practiced upon the said Anne G. V. Walton?”, 

29 “No;” and the jury impanelled to try the fourth is¬ 
sue found on May 4, 1926, “Was the paper writing 
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bearing date June 25, 1925, and purporting to be the last 
will and testament of Anne G. V. Walton executed by the 
said Anne G. V. Walton in due form of law as her last will 
and testament?” “Yes;” and it further appearing to the 
court that no motion to set aside the verdict as to the last 
issue was filed, but that a motion to set aside said verdict 
and to grant a new trial of said first two issues was sub¬ 
mitted to and overruled by the Justice presiding at the 
trial of said first two issues on the first day of April, 1927, 
it is, therefore, by the Court, 

Adjudged, Ordered and Decreed, Nunc pro tunc as of the 
said first day of April, 1927, that the said paper writing 
bearing date June 25, 1925, purporting to be the last will 
and testament of said Anne G. V. Walton, deceased, is not 
a valid will or testament and that probate thereof be and 
is hereby denied. 

It is further Adjudged, Ordered and Decreed that the 
petition and amended petition of the said Earl Iv. Fox for 
the probate of said alleged will be and the same hereby are 
dismissed, and the caveators are hereby awarded their costs 
against the caveatee Anna M. Hillenbrand with execution 
as at law. 

WALTER I. McCOY, 

Chief Justice. 

June 20, 1927. 


The caveatee Anna M. Hillenbrand notes an appeal from 
the foregoing order. Security for costs on undertaking for 
one hundred dollars or a deposit of fifty dollars. 

WALTER I. McCOY, 

Chief Justice. 

(Endorsement: Order, Nunc pro tunc, filed Jun. 20, 1927. 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

30 Petition for Allowance of Counsel Fees. 

The petition of Andrew Wilson and E. Hilton Jackson 
respectfully represents to the Court, as follows: 

1. That they are members of the Bar of the District of 
Columbia, have been engaged for a long time past in the 
practice of law, and in the regular course of business were 
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employed by Earl K. Fox, the person named as Executor 
under and by virtue of the paper writing dated June 25, 
1925 purporting to be the last will and testament of Anne 
G. V. Walton, deceased, to take the necessary steps for hav¬ 
ing said last will and testament admitted to probate and 
record and the issuance of letters testamentary to said 
Earl K. Fox. The said Andrew Wilson was employed in 
such capacity prior to the preparation of the petition for 
the probate and record of said will, and the said E. Hilton 
Jackson was employed after the caveat was tiled in opposi¬ 
tion thereto. 


2. Your petitioners after such investigation as they were 
able to make, including the examination of the subscribing 
witnesses to said will, became convinced that the same was 
entitled to be admitted to probate and record and they ac¬ 
cordingly accepted employment by the said Earl K. Fox 
and undertook to procure the admission of said will to 
probate and record. 

3. The petition for said probate and record of will was 
executed by said Earl K. Fox, tiled in this Court on the 4tli 
day of February, A. D. 1926 and thereafter, to wit, on the 
16th day of February A. D. 1926 a caveat was liled against 

said probate, to which caveat an answer was tiled by 
31 your petitioners on behalf of said Fox and in due 
course on, to wit, March 19, 1926 an order was pre¬ 
pared jointly by counsel for the caveators and signed by the 
Court on, to wit, March 19, 1926 framing issues. 

4. Thereafter, to wit, on the 4th day of May A. D. 1926 
an order was passed directing that issue No. 4, involving 
due execution of said paper-writing, be tried separately and 
on the same day a jury was sworn and trial had, resulting 
in the verdict of the jury sustaining due execution of said 
paper-writing. 

5. Thereafter, on to wit, the 1st day of March A. D. 1927 
another jury was sworn and the trial proceeded with for 
the purpose of determining the remaining issues involved 
in said order of March 19, A. D. 1926, which trial continued 
until the 22nd day of March A. D. 1927, and resulted in a 
verdict of the jury setting aside said will on the ground of 
the incapacity of the testatrix, and further that the execu¬ 
tion of the same was procured by undue influence. Also 
said jury in making its finding against the validity of said 
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will found that no fraud had been exercised in the procure¬ 
ment of the same, as alleged in said caveat. 

6. Thereafter, on, to wit, the 24th day of March A. D. 
1927 your petitioners on behalf of said Earl K. Fox pre¬ 
pared a motion for a new trial to set aside said verdict, 
which motion in due course came on for hearing on, to wit, 
April 1, A. I). 1927 and was denied. 

7. Your petitioners further represent that the issues 
framed in said cause did not directly or indirectly charge 
the said Earl K. Fox either with the exercise of undue in¬ 
fluence or fraud, hut on the contrary charged that said 
fraud or undue influence, if any, were exercised by some 
person or persons unknown to the caveators. 

8. Your petitioners further represent that in the prepa¬ 
ration for the trial of said issues it became necessary for 
them to examine a large number of witnesses, to wit, in 
excess of one hundred, also to arrange for the taking of the 
depositions of other witnesses; that your petitioners ap¬ 
peared in Court on numerous occasions with a view 

32 to expediting said cause for hearing before the same 
was finally reached for trial, as aforesaid; that a 
large number of witnesses were examined by the caveators 
and eaveatees, to wit, one hundred and fifteen; and further 
that the preparation for said trial both on the law and the 
facts, as well as the actual hearing before the jury made 
necessary on the part of your petitioners a large amount of 
work, which resulted in the consumption of several months’ 
attention to this cause both in Court and out. 


9. Your petitioners further represent that no charge of 
fraud, undue influence or wrong doing was made in said 
caveat against said Fox, nor was the jury invited by the 
caveators, by the framing of appropriate issue or instruc¬ 
tion, to consider whether said Fox was guilty of any mis¬ 
conduct or wrong doing whatsoever in connection with the 
execution of said paper-writing; and petitioners aver that 
on the face of the record herein and for the purpose of the 
relief sought in this petition said Fox stands acquitted both 
in law and in fact of any wrong doing or mis-conduct what¬ 
soever, either directly or indirectly in connection with the 
execution of said paper-writing, and your petitioners fur¬ 
ther represent that their entire investigation of said Fox’- 
connection with the execution of said will, and the affairs of 
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decedent prior to her death, has convinced them of his abso¬ 
lute good faith and freedom from criticism in relation to 
the matters and things hereinbefore recited. Petitioners 
refer to the entire record and pray that the same, or so 
much thereof as may be deemed necessary by the Court, 
be considered in connection with this petition. 

Wherefore, premises considered petitioners pray: 

1. That this Court will make a fair and reasonable allow¬ 
ance to said petitioners in representing the said Earl K. 
Fox, the Executor named in said will. 

2. And for such other and further relief as to the Court 
may seem proper. 

ANDREW WILSON. 

E. HILTON JACKSON. 

33 Andrew Wilson and E. Hilton Jackson, being first 
duly sworn, depose and say that they have read the 
foregoing and annexed Petition, by them subscribed and 
know the contents thereof; that the statements therein made 
of their own knowledge are true and those made upon in¬ 
formation and belief they believe to be true. 

ANDREW T WILSON, 

E. HILTON JACKSON. 

Subscribed and sworn to before me this 1st day of No¬ 
vember, A. D. 1927. 

[seal.] MARTHA F. FAUSLER, 

Notary Public, D. C. 

Messrs. Hogan & Wilson, 

Attornevs for Caveators: 

Please take notice that the caveatees will call the fore¬ 
going Petition to the attention of Mr. Justice Stafford, Cir¬ 
cuit Court No. 1, on Friday, November 4, A. D. 1927, at 
10 o’clock A. M., or as soon thereafter as counsel may be 
heard. 

ANDREW WILSON, 

E. HILTON JACKSON. 

Service of the foregoing Petition and notice acknowl¬ 
edged on the — day of-A. I). 1927. 

(Endorsement: Petition for Allowance of Counsel Fees. 
Andrew Wilson and E. Hilton Jackson, 1035 Woodward 
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Building, Washington, 1). C. Filed Xov. 2, 1927. Theo¬ 
dore Cogswell, Register of Wills, 1). C., Clerk of Probate 
Court.) 

34 Answer of Julia A. Veazey and Albin B. Veazey to 
Petition of Andrew Wilson and E. Ililton Jackson 

for allowance of Counsel Fees. 

% 

The caveators, Julia A. Veazey and Albin B. Veazey, 
mother and brother, respectively, of the above named Anne 
G. V. Walton, deceased, by their counsel, Edwin L. Wilson 
and Frank J. Hogan, for answer to and in opposition to 
the prayers of the petition of Andrew Wilson and E. Hil¬ 
ton Jackson filed herein, respectively show unto the Court 
as follows: 

1. They denv the right of the said Wilson and Jackson to 
appear as petitioners in this cause for that the said peti¬ 
tioners are not and cannot be made parties in interest 
hereto. 

2. Thev admit that said Wilson and Jackson are mem- 
hers of the bar of this Court and engaged in the practice 
of the profession of law, but they are not advised, except 
as asserted in said petition, that said petitioners were in 
the regular course of business employed by Earl K. Fox 
as alleged in the first paragraph of said petition, and if 
material to the issues presented by said petition and this 
answer, which these respondents deny, they call for strict 
proof of said allegation; these respondents aver that the 
said Wilson was consulted and retained as counsel prior 
to the proceedings in this case bv one Anna May Hillen- 
brand, who in turn had engaged the said Earl K. Fox in 
connection with the affairs of Anne G. V. Walton during the 
latter’s lifetime at a time when the said Walton was of 
unsound mind, incapable of attending to her own affairs or 
managing her business, and was in the complete control 
and under the absolute domination of said Hillenbrand, 
assisted in many respects by the said Fox, to the exclusion 
of the family of the said Walton; that the said Wilson, 
as counsel for the said Hillenbrand, opposed steps taken by 
Mrs. Walton’s brother for the protection of her interests 
and her property; it is true, these respondents admit, that 
as averred in the said first paragraph of petition, the said 
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Wilson was employed for the purpose of endeavoring 
35 to have a paper dated June 25, 1925, executed when 

Anne G. V. Walton was of unsound mind and to 
which the physical placing of her signature was procured 
by undue influence, admitted to probate prior to the tiling 
of any caveat to said paper; and it is true that the said 
Jackson did not appear as counsel in said cause until after 
caveat against said paper was tiled herein; but these pe¬ 
titioners aver that the brother of said Jackson, a practicing 
physician in the District of Columbia, had been in attend¬ 
ance upon said Anne G. V. Walton, under employment by 
the aforesaid Anna May Ilillenbrand, and was undoubtedly 
apprised of facts materially bearing upon the mental con¬ 
dition of said Walton and the practical custody in which 
the said Walton was kept prior to, at the time of, and sub¬ 
sequent to the making of said paper-writing, and the said 
Dr. Jackson, brother of the said petitioner Jackson, was 
not called or offered as a witness to any fact in this case. 
The petitioner Jackson was employed as alleged in said 
petition subsequent to the time of the employment of his 
brother, Dr. Jackson, as aforesaid. 

3. For answer to paragraph 2 of the aforesaid petition 
these respondents say that as conclusively shown by the 
evidence produced at the trial of the issues framed on 
caveat and answer thereto in this case, there was no rea¬ 
sonable ground for petitioners becoming convinced, as they 
alleged, that the paper-writing dated June 25, 1925, was 
entitled to be admitted to probate and record by this Court 
as the last will and testament of the said Walton, and that 
there was no reasonable justification on the part of the 
said Fox or his counsel for undertaking to procure the ad¬ 
mission of said paper to probate and record as a will. Your 
respondents aver that according to the testimony given 
upon the trial of the issues in this case, and the testimony 
of the said Fox himself, he procured the drafting and 
supervised the execution of the said paper-writing found 
in this case to have been executed when the said Walton 
was of unsound mind and to have been procured by undue 
influence; that at a time when the said Walton was in the 
practical custody of the said Hillenbrand the said Fox 
pretended to enter into the employ of said Walton, who was 
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not engaged in business of any kind, for a compensation 
of $50 a week to call at the said Walton’s home “and help 
to straighten out these affairs”; that in his testimony upon 
the trial of said issues the said Fox asserted a claim 
36 that he, under the direction of the said Walton, the 
alleged testatrix, was the only one who had anything 
to do with the drafting of the paper refused probate by 
this Court, which paper by verdict of a jury confirmed by 
the Court it has been judicially determined was procured 
by undue influence; the said Fox testified at the trial of the 
said cause on March 15, 1927, before Chief Justice McCoy 
and a jury in this Honorable Court. It was proved by wit¬ 
nesses called to the stand by the petitioners herein that the 
said Fox, petitioners’ employer, engaged the draftsman 
of the said alleged will; alone gave said draftsman the data 
for the drafting of said alleged will; arranged for the physi¬ 
cal execution bv the said Walton of the said alleged will, 
and called upon the subscribing witnesses thereto to act 
as such, and was present at the alleged execution of the 
said paper. And the jury, as shown by said petition and 
the record in said cause, found that the execution of the 
paper was procured by undue influence. 

4. Respondents admit the filing of petition for probate, 
the filing of caveat, the answer thereto, and the framing of 
issues as alleged in paragraph 3 of said petition. 

5. Respondents admit the allegations of paragraph 4 of 
said petition. 

6. Respondents admit the allegations of paragraph 5 of 
said petition respecting trial, the time thereof, and the ver¬ 
dict of the jury on the issues of testamentary capacity and 
undue influence and fraud. 

7. Respondents admit the allegations of paragraph 6 of 
said petition that the petitioners prepared a motion for a 
new trial in said cause which was denied. 

8. Answering paragraph 7 of said petition, respondents 
say that while it is true that the issues did not directly 
charge said Fox with the exercise of undue influence or 
fraud, they allege that the issues did not name any person 
or persons specifically as guilty thereof, but they assert 
that the evidence in the case clearly involved the said Fox 
and the aforesaid Hillenbrand as parties to the exercise 
of undue influence and, in effect, as conspirators to obtain 
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the execution of the paper-writing set aside in this cause. 

9. Respondents deny the allegations of paragraph 8 that 
it became necessary for petitioners to examine a large num¬ 
ber of witnesses but on the contrary aver that such 
37 examination was neither necessary nor justified in 
the circumstances and under the facts available to 
petitioners and known to their clients; respondents aver 
that if petitioners examined in excess of one hundred per¬ 
sons as witnesses they did so at the behest of their clients, 
the said Fox and the said Hillenbrand, who were in bad 
faith seeking the probate of an invalid document, and the 
petitioners should be compelled to look to their said clients 
for compensation for whatever services they rendered in 
that behalf. 

Respondents respectfully represent to the Court that 
petitioners, as counsel of record in this cause, subsequent 
to the aforesaid trial presented to this Court, and to the 
Honorable Chief Justice hereof who presided at the said 
trial, an order providing, inter alia, for the allowance to the 
said Fox, as the named executor in the alleged will, of costs 
and counsel fees, and this Court denied the same and re¬ 
fused to sign and enter the said proposed decree. Respond¬ 
ents aver that their counsel at or about the same time pre¬ 
sented a decree denying probate to the said alleged will, 
denying the allowance of counsel fees to the propounders 
thereof, and assessing costs against the eaveatees, including 
the said Fox and the said Hillenbrand; before the said or¬ 
der was signed by the presiding Justice and entered of rec¬ 
ord herein the said Fox died; prior thereto, and under date 
of April 14, 1927, the Chief Justice of this Court filed here¬ 
in a memorandum, referring to the two orders or decrees 
submitted by the respective parties as aforesaid, in which 
memorandum the Court said, among other things: 

“A jury has found that the execution of the paper pur¬ 
porting to be a will was obtained by undue influence. For 
that reason the court is of the opinion that costs should 
go against the eaveatees. It might have been otherwise 
decided had the only issue tried been that of soundness of 
mind.” 

Reference is respectfully made to the aforesaid memo¬ 
randum and it is prayed that the same be read as part of 
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this response as though fully set forth herein. The said 
Fox having died as aforesaid, the Chief Justice of this 
Court on June 7, 19*27, advised counsel herein as follows: 

“I have decided to sign the order as presented by the 
caveators, that is to say, awarding costs in favor of them, 
but whether the proposed order can now he signed in view 
of the death of Mr. Fox is something that you will have to 
decide. In a recent decision by the Supreme Court an or¬ 
der was directed to be entered nunc pro tunc as of a day 
before the death of a party the case having been argued and 
submitted. Whether that practice can be adopted in this 
case I do not know.” 

38 Thereafter briefs on the question of the power of 

the Court to enter an order nunc pro tunc as of a day 
before the death of the said Fox having been tiled and by 
the Court considered, this Court in this cause filed the fol¬ 
lowing memorandum opinion: 

“In the Supreme Court of the District of Columbia 

Holding Probate Court. 

In re: Estate of Anne G. V. Walton. 

Administration No. 34103. 

. .v _ 4 

Memorandum on Costs. 1 

“The court decided to award costs against the executor 
for the reason that under the circumstances of the case as 
disclosed by the evidence it was thought that the executor 
was not entitled to be reimbursed from the estate for the 
expense of the litigation including counsel fee. But as the 
executor had died since that decision and as it is uncertain 
whether if a nunc pro tunc decree is made his personal rep¬ 
resentative could intervene in order to object to the allow¬ 
ance of costs so much of the decision as awards costs will 
he modified but only for that reason and not from any 
thought that costs or expenses should be paid out of the 
estate. 

WALTER I. McCOY, 

Chief Justice ” 


June 20, 1927. 
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Respondents respectfully refer to the aforesaid memo¬ 
randum opinion tiled herein and pray that the original on 
the files be considered by this Court as part of this their 
response. 

On the said 20th dav of June this Court entered its de- 
cree confirming the verdict of the jury that the said alleged 
will was executed when the said Walton was of unsound 
mind and was procured by undue influence, denying probate 
thereto, and awarding to caveators “their costs against the 
caveatee Anna M. Hillenbrand with execution as at law.” 
Respondents respectfully refer to the said decree entered 
herein June 20, 1927, and pray that the same be read and 
considered by the Court as fully as if set forth in full 
herein. 

Respondents respectfully represent to this Honorable 
Court that in view of the foregoing the amount of work 
done by the petitioners is immaterial. 

39 10. In answer to paragraph 9 of the petition, re¬ 

spondents say that while it is true that no charge 
of fraud, undue influence or wrongdoing was made in said 
caveat against Fox, it is equally true that no person was 
named in said caveat; respondents say that it is not true 
that the jury was not invited by caveators to consider 
whether Fox was guilty of any misconduct or wrongdoing 
in connection with the said paper-writing, but, on the con¬ 
trary, they expressly aver that it was urged upon said jury 
that the said Fox and the said Hillenbrand were guilty 
of undue influence and wrongdoing. Respondents deny 
that the said Fox stands acquitted in law and in fact of 
wrongdoing and misconduct and they aver that the state¬ 
ment of said petitioners that this is so “on the face of the 
record herein” represents but a resort to an unfounded 
technicality; the facts in this case do not appear on the face 
of the record herein but do appear in the testimony heard 
by the jury and upon which the presiding Justice on the 
trial reached the conclusions expressed in his above quoted 
opinion. 

Wherefore, respondents submit, first, that the petitioners 
have no standing in this cause and no right to appear as 
party petitioners herein; and, second, that there is neither 
ground nor justification in this cause for charging the 
estate herein with any compensation to the said petitioners 


30 


A. WILSON ET AL. VS. J. A. VEAZEY ET AL. 


or for the allowance by this Court to said petitioners of 
any sum whatever out of said estate. 

And the respondents pray that petition be denied. 

ALBIN B. VEAZEY, 
FRANK J. HOGAN, 
EDWIN L. WILSON, 
Attorneys for Caveators-Respondents. 

Alvin B. Veazey, being first duly sworn, on oath deposes 
and savs that he is one of the caveators in the above en- 
titled cause and a respondent to the petition of Andrew 
Wilson and E. Hilton Jackson tiled herein; that his mother, 
Julia Veazey, is by reason of advanced age and illness in¬ 
capable at this time of personally signing or verifying the 
aforesaid response; that this respondent has read the afore¬ 
said response and knows the contents thereof and that the 
matters and things therein stated are true. 

[Seal Ruth C. Rowe, Notary Public, District of Colum¬ 
bia. 1 

ALBIN B. VEAZEY. 


Subscribed and sworn to before me this 9th day of No¬ 
vember 1927. 


RUTH C. ROWE, 
Notary Public , D. C. 


(Endorsement:) Answer of Julia A. Veazey and Albin B. 
Veazey to Petition of Andrew Wilson and E. Hilton Jack- 
son for allowance of counsel fees. Filed Nov. 10, 1927. 
Theodore Cogswell, Register of Willis, D. C., Clerk of Pro¬ 
bate Court. 


40 In re, Estate of Anne G. V. Walton, Deceased. 

Administration No. 34,103. 

This cause coming on for hearing upon the petition of 
Andrew Wilson and E. Hilton Jackson for allowance of 
counsel fees and the response of Julia A. Veazey and 
Albin B. Veazey, mother and brother, respectively, of the 
above named Anne G. V. Walton, and after argument in 
open court by counsel for the parties, it is, by the court, 
this 16 day of November, A. D., 1927, 
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Ordered that said petition of said Andrew Wilson and 
E. Hilton Jackson for allowance of counsel fees be and the 
same is hereby denied and dismissed with leave to peti¬ 
tioners to amend within ten days. 

WILLIAM HITZ, 

Associate Justice. 

(Endorsement: Order dismissing Petition. Filed Nov. 
16, 1927. Theodore Cogswell, Register of Willis, D. C., 
Clerk of Probate Court.) 

41 Copy. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

In re Estate of Anne G. V. Walton, Deceased. 

No. 34,103, 

Am. Doc. 76. 

Upon consideration of the petition of Albin B. Veazey 
filed in his own right and also on behalf of his mother, 
Julia A. Veazey, in this cause on the 8th day of November, 
1927, objecting to the probate of a paper-writing dated July 
1, 1924, alleged to be a will of the said Anne G. V. Walton, 
and the rule to show cause issued upon said petition to 
Anna May Ilillenbrand, and the answer of the said Anna 
May Ilillenbrand to said rule and petition, it is, by the 
Court, this lltli day of November, 1927, 

Ordered, that the following issues be, and they are hereby, 
framed to be tried by a jury: 

1. Did the said Anne G. V. Walton execute the paper¬ 
writing dated July 1, 1924, filed in the office of the Register 
of Wills of this Court as and for her last will and testa¬ 
ment as required by law? 

2. Was the said Anne G. V. Walton at the time of the 
execution of said paper-writing bearing date July 1, 1924, 
of sound and disposing mind and capable of executing a 
valid deed or contract? 
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3. Was the execution of said paper-writing by the said 

Anne G. V. Walton, dated July 1, 1924, procured by 

42 the undue influence of any person or persons exer¬ 
cised over or practiced upon the said Anne G. V. 

Walton? 

4. Was the execution of said paper-writing by the said 
Anne G. V. Walton, dated July 1, 1924, procured by means 
of fraud practiced upon the said Anne G. V. Walton? 

It is further Ordered that the ltith day of Januarv, 1928, 
at ten o’clock A. M., be fixed as the time and the Court 
Room now occupied by Circuit Court No. One of the Su¬ 
preme Court of the District of Columbia be fixed as the 
place, for the trial of said issues. 

WILLIAM HITZ, 

Justice . 

(Endorsement: Order framing issues on paper writing 
dated July 1, 1924. Filed Nov. 11, 1927. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court. 

43 Amended Petition for Allowance of Counsel Fees. 

The Amended Petition of Andrew Wilson and E. Hilton 
Jackson, filed by leave of the Court, represents to the Court 
as follows: 

1. That they are members of the Bar of the District of 

Columbia, have been engaged for a long time past in the 

practice of law, and in the regular course of business were 

employed by Earl K. Fox, the person named as Executor 

under and by virtue of the paper writing dated June 25, 

1925 purporting to be the last will and testament of Anne 

G. V. Walton, deceased, to take the necessary steps for 

having said last will and testament admitted to probate 

and record and the issuance of letters testamentarv to said 

+ 

Earl K. Fox. The said Andrew Wilson was employed in 
such capacity prior to the preparation of the petition for 
the probate and record of said will, and the said E. Hilton 
Jackson was employed after the caveat was filed in opposi¬ 
tion thereto. 

2. Your petitioners after such investigation as they were 
able to make, including the examination of the subscribing 
witnesses to said will, became convinced that the same was 



A. WILSON ET AL. VS. J. A. VEAZEY ET AL. 


33 


entitled to be admitted to probate and record and they ac¬ 
cordingly accepted employment by the said Karl K. Fox 
and undertook to procure the admission of said will to pro¬ 
bate and record. 

3. The petition for said probate and record of will was 
executed by said Carl K. Fox, tiled in this Court on the 4th 
day of February, A. D. 1926 and thereafter, to wit, on the 
16th day of February, A. D. 1926 a caveat was tiled against 

said probate, to which caveat an answer was tiled by 
44 your petitioners on behalf of said Fox and in due 
course on, to wit, March 19, 1926 an order was pre¬ 
pared jointly by counsel for the caveators and signed by 
the Court on, to wit, March 19, 1926 framing issues. 

4. Thereafter, to wit, on the 4th day of May A. D. 1926 
pursuant to previous order directing that issue No. 4, in¬ 
volving due execution of said paper-writing, be tried sepa¬ 
rately and on the said day a jury was sworn and trial had, 
resulting in a verdict of the jury sustaining the due ex¬ 
ecution of said paper-writing. 

Petitioners represent that not only did the subscribing 
witnesses to said will testify at said trial, but also the ex¬ 
ecutor, Earl K. Fox disclosed fully to said jury his con¬ 
nection with the execution of said will and submitted him¬ 
self to such cross-examination as a counsel of the caveators 
were advised was proper; but notwithstanding the fact 
there was a full disclosure by said Fox as to his connection 
with said paper-writing the caveators wholly failed, with 
this knowledge in their possession, to frame or cause to be 
framed any issue charging said Fox with undue influence, 
fraud or mis-conduct, with the result said trial began on 
the 1st day of March A. D. 1927 and the verdict of the jury 
rendered without any charge or finding of mis-conduct 
against said Fox. Such trial resulted in a verdict of the jury 
setting aside said will on the ground of the incapacity of 
the testatrix, and further that the execution of the same was 
procured by undue influence. Also said jury in making its 
finding against the validity of said will found that no fraud 
had been exercised in the procurement of the same, as 
alleged in said caveat. 

5. Thereafter, on to wit, the 24th day of March A. D. 1927 
your petitioners on behalf of said Earl K. Fox prepared 

5—4735a 


34 


A. WILSON ET AL. VS. J. A. VEAZEY ET AL. 


a motion for a new trial to set aside the verdict, which 
motion in due course came on for hearing on, to wit, April 
1, A. D. 1927 and was denied. 

6. Your petitioners further represent that the issues 
framed in said cause did not directly or indirectly charge 
the said Earl K. Fox either with the exercise of undue in¬ 
fluence or fraud, but on the contrary charged that 

45 said fraud or undue influence, if any, was exercised 
by some person or persons unknown to the caveator. 

7. Your petitioners further represent that in the prepara¬ 
tion for the trial of said issues it became necessarv for 

• 

them to examine a large number of witnesses, to-wit, in 
excess of one hundred, also to arrange for the taking of 
the depositions of other witnesses; that your petitioners ap¬ 
peared in Court on numerous occasions with a view to ex¬ 
pediting said cause for hearing before the same was finally 
reached for trial, as aforesaid; that a large number of wit¬ 
nesses were examined by the caveators and caveatees, to 
wit, one hundred and fifteen; and further that the prepara¬ 
tion for said trial both on the law and the facts, as well 
as the actual hearing before the jury made necessary on the 
part of your petitioners a large amount of work, which 
resulted in the consumption of several months attention to 
this cause both in Court and out. 

8. Your petitioners further represent that no charge of 
fraud, undue influence or wrong doing was made in said 
caveat against said Fox, nor was the jury invited by the 
caveators, by the framing of appropriate issue or instruc¬ 
tion, to consider whether said Fox was guilty of any mis¬ 
conduct or wrong doing whatsoever in connection with the 
execution of said paper-writing; and petitioners aver that 
on the face of the record herein and for purpose of the 
relief sought in this petition said Fox stands acquitted both 
in law and in fact of any wrong doing or mis-conduct what¬ 
soever. either directlv or indirectly in connection with the 
execution of said paper-writing, and your petitioners fur¬ 
ther represent that their entire investigation of said Fox’ 
connection with the execution of said will, and the affairs 
of decedent prior to her death, has convinced them of his 
absolute good faith and freedom from criticism in relation 
to the matters and things hereinbefore recited. Petitioners 
refer to the entire record and pray that the same, or so 
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much thereof as may be deemed necessary by the Court, 
he considered in connection with this petition. 

9. Thereafter there was presented to the Honor- 
40 able Chief Justice of this Court, who presided at the 
said trial on behalf of the caveators, Julia A. Veazey 
and Albin B. Veazey, mother and brother of the decedent, 
a decree denying probate and record of said alleged will 
and assessing costs against the caveatees, to wit, Earl K. 
Fox and the said Anna M. Hillenbrand. 

Whereupon your petitioners presented to said Chief 
Justice a similar decree with a provision that the awarding 
of costs be reserved. Before, however, either of said orders 
could be signed said Fox died, and on the 20th day of 
June A. D. 1927 this Court entered its decree confirming 
the verdict of the jury denying the probate of said will and 
awarding costs to the caveators against the caveatee Anna 
M. Hillenbrand with execution as at law. 

10. Said Chief Justice tiled a memorandum on to wit, 
April 14th A. D. 1927 containing the following language: 

“A jury has found that the execution of the paper pur¬ 
porting to be a will was obtained by undue influence. For 
that reason the court is of the opinion that costs should 
go against the caveatees. It might have been otherwise 
decided had the only issue tried been that of soundness 
of mind. ,, 

Again, after the death of said Fox the Chief Justice 
filed another memorandum on June 7, 1927 as follows: 

“I have decided to sign the order as presented by the 
caveators, that is to say, awarding costs in favor of them, 
but whether the proposed order can now be signed in view 
of the death of Mr. Fox is something that you will have 
to decide. In a recent decision by the Supreme Court an 
order was directed to be entered nunc pro tunc as of a day 
before the death of a party the case having been argued 
and submitted. Whether that practice can be adopted in 
this case I do not know.” 

Thereafter on June 27, 1927 another memorandum was 
filed, as follows: 

“The court decided to award costs against the executor 
for the reason that under the circumstances of the case as 
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disclosed by the evidence it was thought that the executor 
was not entitled to he reimbursed from the estate for the 
expense of the litigation including counsel fee. But as 
the executor had died since that decision and as it is un¬ 
certain whether if a mine pro tunc decree is made his per¬ 
sonal representative could intervene in order to object to 
the allowance of costs so much of the decision as awards 
costs will be modified but only for that reason and not from 
any thought that costs or expenses should be paid out ot 
the estate.” 


11. Petitioners further represent that they did not at any 
time from the over-ruling of the motion for a new 

47 trial, on to wit, April 1 A. I). 1927 until the passage 
of the decree denying the probate and record of said 
will, awarding costs against said Anna M. Hillenbrand, 
entered on June 20,1927, make application for the awarding 
of costs to the Executor or for the allowance of counsel 
fees to them as attorneys for the executor, but on the con- 
trary aver that their entire effort was directed against the 
awarding of costs against said Fox. 

12. Your petitioners further represent that it is true that 
the Honorable Chief Justice has in the several memoranda 
filed by him, referred to above, expressed the opinion that 
the executor was not entitled to be reimbursed for the ex¬ 
penses of litigation, including counsel fees, but at no time 
was a petition for such allowances ever filed in this Honor¬ 
able Court, or presented to the said Chief Justice by said 
Fox or your petitioners. It was the contention of your 
petitioners on behalf of said Fox, at the time of the settling 
of said decree, that the Court was without power to make 
an award of costs and allowances in favor of or against the 
caveatees at the time of the passage of said decree denying 
the probate of said will, inasmuch as the entire matter of 
costs should have been reserved to such time as a personal 
representative of the estate was duly qualified and in a 
position to state his account in the probate Court as such 
representative. 

13. That after the filing of the original petition herein, 
on the 2nd day of November, A. D. 1927, and on, to wit, No¬ 
vember 8 A. D. 1927 Albin B. Veazey filed a petition in this 
Court for the issuance of a rule against Anna M. Hillen¬ 
brand to show cause why issues should not be framed as to 
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the validity of a paper-writing dated July 1, 1924 under 
and by virtue of the terms of which the said Anna M. Hil- 
lenbrand is named the principal beneficiary, and thereafter, 
to wit, the lltli day of November A. D. 1927 an order was 
passed framing such issues and setting the same for trial 
on the 16th day of January A. D. 1928. 

14. Your petitioners further represent that there is in ex¬ 
istence another paper-writing of the decedent dated June 
5, 1924, which paper-writing will have to be offered for 
probate in the event said paper-writing of July 1, 
48 1924 is denied probate and record. 

15. Petitioners further represent that no personal 
representative of this estate can be appointed until such 
time as any issues framed or to be framed, involving the 
above papers of July 1, 1924 and June 5, 1924, repectively, 
have been disposed of by appropriate proceedings, at which 
time your petitioners will make due application in this Hon¬ 
orable Court for the allowance of counsel fees as prayed 
for in this petition, when opportunity will be given to all 
parties interested, through said personal representative, to 
resist the payment of the same. 

Wherefore your petitioners pray: 

1. That upon the appointment of a personal representa¬ 
tive of the estate a rule may be issued against such personal 
representative to show cause why reference should not be 
had to determine the amount due your petitioners for pro¬ 
fessional services rendered. 

2. And for such other and further relief as to the Court 
may seem proper and the exigencies of the case may re¬ 
quire. 

ANDREW WILSON. 

E. HILTON JACKSON. 


Andrew Wilson and E. Hilton Jackson, being first duly 
sworn, depose and say that they have read the foregoing 
and annexed Amended Petition, by them subscribed, and 
know the contents thereof; that the statements therein made 
of their own knowledge are true and those made upon in¬ 
formation and belief they believe to be true. 

ANDREW WILSON. 

E. HILTON JACKSON. 


38 


A. WILSON ET AL. VS. J. A. VEAZEY ET AL. 


Subscribed and sworn to before me this 28tli day of No¬ 
vember, A. D. 1927. 

MARTHA F. FANSLER, 

Notary Public , D. C. 

(Endorsement: Amended Petition for Allowance of Coun¬ 
sel Fees. Filed Nov. 29, 1927. Theodore Cogswell, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 

49 Motion to Dismiss Amended Petition for Allowance 

of Counsel Fees. 

Now come Julia A. Veazey and Albin B. Veazey, mother 
and brother, respectively, of the above named Anne G. V. 
Walton, deceased, by their counsel and move the court to 
deny and dismiss the amended petition of Andrew Wilson 
and E. Hilton Jackson, filed herein on the 29th day of No¬ 
vember, 1927, for allowance of counsel fees, for the reasons 
set out in the answer of the aforesaid Julia C. Veazey and 
Albin B. Veazey to the original petition of said Andrew 
Wilson and E. Hilton Jackson for allowance of counsel 
fees, the said amended petition setting up no new or addi¬ 
tional grounds for the relief prayed. 

FRANK J. HOGAN, 

EDWIN L. WILSON, 

Attorneys for Julia A. Veazey 

and Albin B. Veazey. 


Messrs. Andrew Wilson and E. Hilton Jackson, Attornevs- 
at-Law, Woodward Building, City: 

Please take notice that we will call the above motion to 
the attention of the court (Justice Hitz presiding) on Fri¬ 
day, December 9,1927, at 10 o’clock A. M., or as soon there¬ 
after as counsel can be heard. 

FRANK J. HOGAN, 

EDWIN L. WILSON, 

Att’ys for Julia A. Veazey 

• and Albin B. Veazey. 

(Endorsement: Motion to dismiss Amended Petition for 
Allowance of Counsel Fees. Filed Dec. 5, 1927. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 
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Order. 


This cause coming on for hearing upon the amended peti¬ 
tion of Andrew Wilson and E. Hilton Jackson for allow¬ 
ance of counsel fees and the motion of Julia A. Veazey and 
Albin B. Veazey, mother and brother, respectively, of the 
above named Anne G. V. Walton, and after argument in 
open court by counsel for the parties, it is, by the Court this 
16th day of December, A. D. 1927. 

Ordered that said amended petition of said Andrew Wil¬ 
son and E. Hilton Jackson for allowance of counsel fees be 
and the same is hereby denied and dismissed. 

W. IIITZ, 
Associate Justice. 


From the foregoing order of dismissal an appeal is noted 
in open court to the Court of Appeals and the cost bond on 
appeal is hereby tixed at $100 in lieu of which the sum of 
$50.00 may be deposited with the clerk of the court. 

Dec. 16th, 1927. 

By the court. 

W. H., 

Associate Justice. 


(Endorsement: Order dismissing Amended Petition for 
counsel fees. Appeal noted. Filed Dec. 16, 1927. Theo¬ 
dore Cogswell, Register of Wills, D. C., Clerk of Probate 
Court.) 


Memorandum: Jan. 4, 1928. Deposit of Fifty Dollars 
($50), in lieu of Undertaking on Appeal made by E. Hilton 
Jackson.) 

51 Assignments of Error. 

1. The Court erred in dismissing the amended petition of 
the appellants on the 16th day of December A. D. 1927. 

2. The Court erred in not ordering inference on said pe¬ 
tition to ascertain what counsel fees should be allowed to 
appellants. 

3. The court erred in not allowing appellants counsel fees 
as attorneys for the executor in said cause. 
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4. The Court erred in dismissing; said petition upon the 
motion of Julia and Albin B. Veazey. 

5. The Court erred in holding that said Julia and Albin 
B. Veazev had any status in this cause to resist the relief 
prayed for in the petition of appellants. 

6. The Court erred in dismissing appellants’ petition 
pending the determination of issues on the paper-writing 
dated June 25,1024. 

7. The Court erred in not postponing the consideration 
of the prayers of said petition until such time as a personal 
representative of the estate of the decedent could be ap¬ 
pointed. 

E. HILTON JACKSON, 
Attorney for Appellants. 


(Endorsement: Assignment of Error. Filed Jan. 17, 
102S. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 


52 Desiynat ion of Record on Appeal. 

Now comes Andrew Wilson and E. Hilton Jackson, who 
were Attorneys for Earl K. Fox, caveatee, having perfected 
an appeal to the Court of Appeals on the 4th day of Janu¬ 
ary 1928 from the order of December 16, 1927 denying the 
application of said Wilson and Jackson for counsel fees 
and dismissing their amended petition, hereby request the 
Register of Wills, Clerk of the Supreme Court of the Dis¬ 
trict of Columbia, holding a Probate Court, to prepare at 
the expense of said Wilson and Jackson, a transcript of 
record on appeal, including therein the following papers 
and proceedings, namely: 

1. Copy of the paper-writing dated June 25, 1925 and 
filed January 14, 1926 purporting to be the last will and 
testament of Anne G. V. Walton, deceased. 

2. The petition of Earl K. Fox fded February 4, 1926 
praying for the probate and record of said paper-writing as 
the last will and testament of said Anne G. V. Walton. 

3. The Caveat of Julia Veazev, et al. filed February 16, 
1926. 

4. Answer of said Karl K. Fox to said Caveat filed Feb¬ 
ruary 26, 1926. 
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5. Order of March 19, 1926 framing issues and fixing 
time of trial. 

53 6. Order of Mav 4, 1926 that Issue No. 4 he tried 
before a jury in attendance upon Circuit Court Divi¬ 
sion No. 1. 

7. Memo, of swearing the jury to try said Issue No. 4 
May 4, 1926. 

8. Verdict of the jury upon said issue May 4, 1926. 

9. Memos, showing fixing times of trial of issues Nos. 1, 
2 and 3. 

10. Order of March 1, 1927 aligning parties. 

11. Order of March 1, 1927 that issues Nos. 1, 2 and 3 be 
tried by jurors in attendance upon Circuit Court Division 
No. 1. 

12. Memo, of swearing the jury March 1, 1927 to try 
said issues Nos. 1, 2 and 3. 

13. Memo, case was on trial jury days from March l s 
1927 to March 22, 1927 inclusive. 

14. Verdict of jury March 22, 1927 upon said issues. 

15. Motion for new trial filed March 24, 1927. 

16. Order of April 1, 1927 denying motion for new trial. 

17. Opinion of the Court filed April 8, 1927. 

18. Memo, by the Court filed April 14, 1927. 

19. Memo, by the Court filed June 20, 1927. 

20. Decree or order nunc pro tunc as of April 1, 1927 
filed June 20, 1927, denying probate and record of said 
paper-writing. 

21. Petition of said Wilson and Jackson filed November 
2, 1927 praying for allowance of counsel fees. 

22. Answer to above petition filed November 10, 1927. 

23. Order dismissing said petition passed November 16, 
1927. 

54 24. Order of November 11, 1927 framing issues on 
paper-writing dated July 1, 1924, purporting to be 

the last will and testament of Anne G. V. Walton. 

25. Amended petition of said Wilson and Jackson filed 
November 29,1927. 

26. Motion to dismiss said Amended Petition filed De¬ 
cember 5,1927. 

27. Order of December 16, 1927 denying relief prayed 
and dismissing petition and notation of appeal thereon. 
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28. Memo, of deposit made January 4, 1928 in lieu of 
undertaking on appeal. 

29. Assignment of Errors. 

30. This Designation of Record. 

E. HILTON JACKSON, 
Attorney for Appellants. 

(Endorsement: Designation of Record on Appeal. Filed 
Jan. 17, 1928. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

55 Form No. 82. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, To wit: 

T, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 54, inclusive, to 
be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 34,103 estate of Anne G. V. Walton, de¬ 
ceased, wherein Andrew Wilson and E. Hilton Jackson are 
appellants, and Julia A. Veazev and Albin B. Veazey are 
appellees, the same constituting a full, true and correct 
transcript of record of proceedings had in said cause ac¬ 
cording to the Designation of counsel filed therein and made 
a part hereof. 

I further certify, that a deposit of $50, in lieu of Under¬ 
taking on Appeal was duly made by said appellants, on 
the 4th dav of Januarv, A. D. 1928. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 15th day of Feb¬ 
ruary, A. D. 1928. 

[Seal Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4735. Andrew Wilson et al. vs. Julia A. Veazey et al. 
Court of Appeals, District of Columbia. Filed Mar. 13, 
1928. Henry W. Hodges, clerk. 
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BRIEF ON BEHALF OF APPELLANTS 


STATEMENT OF FACTS 

This is an appeal from an order of the Supreme 
Court of the District of Columbia, holding a Pro¬ 
bate Court, denying application of appellants for an 
allowance of counsel fees incurred by the executor 
in a paper-writing presented to them for probate 
and record as the last will and testament of Anne 
G. V. Walton, deceased, probate of which after con¬ 
test, was denied. 
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A caveat against the probate of said alleged paper¬ 
writing was filed by Julia A. Veazey and Albin B. 
Veazey, sole heirs at law and next of kin of the dece¬ 
dent, averring that said decedent at the time of its 
alleged execution was of unsound mind, that undue in¬ 
fluence and fraud constituted the procuring cause of 
said execution, and further that the same was never 
executed by the decedent. After answer to said caveat 
by Earl K. Fox, the executor named in said paper¬ 
writing, making denial of all the said averments the 
Court framed the several issues on capacity, undue 
influence, fraud and due execution and at the same 
time ordered that the trial of the last issue be had 
independently of the first three issues, the trial of 
which was deferred pending further order of the Court 
(R. 6-9). Thereafter trial by jury was had of issue 
No. 4 as to due execution. Whereupon the jury found 
that said paper-writing was executed by said Anne 
G. V. Walton in due form of law as her last will and 
testament, and rendered a verdict accordingly (R. 10). 
On, to wit, March 1, 1927, the trial of the issues num¬ 
bers 1, 2 and 3 was had before a jury, and on March 
22, 1927, the said jury found as to the first issue that 
said decedent was not of sound and disposing mind; 
as to the second issue, that the said paper-writing was 
procured by undue influence, and as to the third issue 
that the execution of the same was not procured by 
means of fraud practiced upon said decedent. There¬ 
after orders were presented to Mr. Chief Justice Mc¬ 
Coy, the trial Justice, by the respective parties, deny¬ 
ing probate and record of said paper-writing dated 
June 25, 1925. In a memorandum dated April 8, 1927 
(R. 18), the learned Justice said: “A jury has found 
that the execution of the paper purporting to be a 
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will was obtained by undue influence. For that reason 
the Court is of the opinion that costs should go against 
the caveatees. It might have been otherwise decided 
had the only issue tried been that of soundness of 
mind. ,, 

In the meanwhile the executor named in said paper- 
writing died and thereafter on, to-wit, April 14, 1927, 
the Chief Justice filed another memorandum (R. 18- 
19) as follows: 

“The court decided to award costs against the 
executor for the reason that under the circum¬ 
stances of the case as disclosed by the evidence it 
was thought that the executor was not entitled to 
be reimbursed from the estate for the expense of 
the litigation including counsel fee. But as the 
executor had died since that decision and as it is 
uncertain whether if a nunc pro tunc decree is 
made, his personal representative could intervene 
in order to object to the allowance of costs so 
much of the decision as awards costs will be modi¬ 
fied, but for that reason and not from any thought 
that costs or expenses should be paid out of the 
estate.” 

On June 20, 1927, an order was entered reciting the 
aforesaid several verdicts of the jury on the issues 
framed and denying probate and record of said paper¬ 
writing (R. 20), whereupon appellants filed a petition 
in their own right for allowance of counsel fees in the 
Supreme Court of the District of Columbia, holding a 
Probate Court. Answer was filed by the appellees, 
and after hearing said petition was denied and dis¬ 
missed with leave to appellants to amend within ten 
days (R. 31). Upon filing of the amended petition 
motion was made by appellees to dismiss the same for 
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reasons set out in their answer to the original petition 
of appellants (R. 38). The Court granted this motion 
to dismiss and entered an order accordingly (R. 39), 
from which order this appeal has been prosecuted. 

It appears from the amended petition for allowance 
of counsel fees (R. 32) appellants had been members 
of the Bar of the District of Columbia for a long time 
past and in such capacity were employed by Earl K. 
Fox, the person named as executor under the paper¬ 
writing dated June 25, 1925, purporting to be the last 
will and testament of Anne G. V. AValton, deceased, to 
take the necessary steps to have said last will and 
testament admitted to probate and record and for the 
issuance of letters testamentary to said Earl K. Fox 
(R. 32 and 33). The said Andrew Wilson was em¬ 
ployed in such capacity prior to the preparation of the 
petition for the probate and record of said will, and 
the said E. Hilton Jackson was employed after the 
caveat was filed in opposition and after the verdict of 
the jury as to the issue of due execution. 

Andrew Wilson, appellant, after such investigation 
as he was able to make, including the examination of 
the subscribing witnesses to said will, became con¬ 
vinced that the same should be admitted to probate 
and record and he accordingly accepted employment 
by the said Earl K. Fox and undertook to procure the 
admission of said will to probate and record and, 
thereafter, the other appellant, E. Hilton Jackson, 
joined him in this effort. 

The petition for said probate and record of will was 
executed by said Earl K. Fox, filed in this Court on 
the 4th day of February, A. D. 1926, and on the 16th 
day of February, A. D. 1926, a caveat was filed against 
said probate, to which caveat an answer was filed by 
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appellants on behalf of said Fox and in due course on, 
to-wit, March 19, 1926, an order was signed by the 
Court framing issues. 

On the 4th day of May, A. D. 1926, pursuant to 
previous order directing that issue No. 4, involving 
due execution of said paper-writing, be tried 
separately, a jury was sworn and trial had, resulting 
in a verdict of the jury sustaining the due execution 
of said paper-writing. At this hearing the subscribing 
witnesses to said will testified, and also the executor, 
Earl K. Fox, disclosed fully to said jury his connection 
with the execution of said will and submitted himself 
to such cross-examination as a counsel for the cavea¬ 
tors were advised was proper. No issue was framed 
by appellees charging said executor or any person by 
name with any undue influence, fraud or misconduct, 
and a second trial on the remaining issues directed 
against the validity of said will began on the 1st day of 
March, A. D. 1927, and resulted in a verdict of the jury 
setting aside said will on the ground of incapacity and 
undue influence, said verdict following the language 
of the issues being silent as to who exerted the undue 
influence. The jury also found that no fraud had been 
exercised in the procurement of said will, as alleged 
in said caveat. The issues resulting in the several ver¬ 
dicts of the jury, as aforesaid, did not directly or indi¬ 
rectly charge the said Earl K. Fox with the exercise of 
undue influence or fraud, but on the contrary the caveat 
charged that said fraud or undue influence was exer¬ 
cised by some person or persons unknown (R. 34). 

Said amended petition further sets up that said Fox 
stands acquitted both in law and in fact of any wrong 
doing or misconduct whatsoever, either directly or 
indirectly in connection with the execution of said 
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paper-writing, and appellants further represent that 
their entire investigation of said Fox’s connection 
with the execution of said paper-writing, and the af¬ 
fairs of the decedent prior to her death, convinced 
them of his absolute good faith and freedom from 
criticism in relation to the matters and things herein¬ 
before recited (R. 34). 

Before any decree could be signed the said Earl K. 
Fox died, and on June 20, A. D. 1927, the Court en¬ 
tered a decree confirming the verdict of the jury de¬ 
nying the probate of said will and awarding costs to 
the appellees against the caveatee Anna M. Hillen- 
brand. The petition further sets up that on, to wit, 
November, 8 A. D. 1927, Albin V. Veazey filed a pe¬ 
tition in this Court for the issuance of a rule against 
Anna M. Hillenbrand to show cause why issues should 
not be framed as to the validity of a paper-writing 
dated July 1, 1924, under and by virtue of the terms 
of which the said Anna M. Hillenbrand is named the 
principal beneficiary, and thereafter, to wit, the 11th 
day of November A. D. 1927 an order was passed 
framing such issues and setting the same for trial on 
the 16th day of January A. D. 1928. (R. 36 and 37.) 

Appellants further set forth that they did not at 
any time from the over-ruling of the motion for a new 
trial, on to wit, April 1 A. D. 1927 until the passage of 
the decree denying the probate and record of said will, 
awarding costs against said Anna M. Hillenbrand, 
entered on June 20, 1927, make application for the 
awarding of costs to the executor or for the allowance 
of counsel fees to them as attorneys for the executor, 
but on the contrary aver that their entire effort was 
directed against the awarding of costs against said 
Fox in the decree denying probate. 
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It was the contention of said appellants on behalf 
of said Fox, and the amended petition proceeded 
upon this theory, that the Court was without power 
to make an award of costs and allowances in favor 
of or against the caveatees at the time of the passage 
of said decree denying the probate inasmuch as the 
entire matter of costs should have been reserved to 
such time as a personal representative of the estate 
was duly qualified and in a position to state his ac¬ 
count in the Probate Court. In fact the amended pe¬ 
tition contains a prayer to this effect. (E.) 

The answer of appellants to this rule admits the 
framing of issues set forth in said petition, the sev¬ 
eral trials had thereon, the verdicts of the two juries 
and the passage of the order denying the probate and 
record of said will and awarding costs to the appel¬ 
lees against the caveatee Anna M. Hillenbrand. 

The answer further avers that said Wilson was 
consulted and retained as counsel prior to the pro¬ 
ceedings in this case by one Anna May Hillenbrand, 
who in turn had engaged the said Earl K. Fox in con¬ 
nection with the affairs of Anne G. V. Walton during 
the latter’s lifetime at a time when the said Walton 
was of unsound mind, incapable of attending to her 
own affairs or managing her own business, and was in 
the complete control and under the absolute domina¬ 
tion of said Hillenbrand, assisted in many respects 
by the said Fox, to the exclusion of the family of the 
said Walton; that the said Wilson, as counsel for the 
said Hillenbrand, opposed steps taken by Mrs. Wal¬ 
ton’s brother for the protection of her interests and 
her property; that the brother of said Jackson, a 
practicing physician in the District of Columbia, had 
been in attendance upon said Anne G. V. Walton, un¬ 
der employment by the aforesaid Anna May Hillen- 
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brand, and was undoubtedly appraised of facts ma¬ 
terially bearing upon the mental condition of said Wal¬ 
ton and the practical custody in which the said Wal¬ 
ton was kept prior to, at the time of, and subsequent 
to the making of said paper-writing, and the said Dr. 
Jackson, brother of the said appellant Jackson, was 
not called or offered as a witness to any fact in this 
case and that said Jackson was employed as alleged 
in said petition subsequent to the time of the employ¬ 
ment of his brother, Dr. Jackson, as aforesaid. 

The answer further denies that there was reason¬ 
able ground for appellants becoming convinced that 
said paper-writing was entitled to be admitted to pro¬ 
bate and record and also avers that there was no rea¬ 
sonable justification for undertaking to procure its 
admission to probate and record. 

The answer also sets up and relies upon the several 
memoranda of the learned trial justice giving his rea¬ 
sons for disallowing costs and counsel fees to the 
executor and gives a summary of the testimony at 
the hearing of the cause to the effect that while it is 
true the issues did not directly charge said Fox with 
the exercise of undue influence or fraud, yet that the 
evidence in the case clearly involved the said Fox and 
the aforesaid Hillenbrand as parties to the exercise of 
undue influence and, in effect, made them conspirators 
to obtain the execution of the paper-writing set aside 
in this cause. 

ASSIGNMENT OF ERROR 

1. The Court erred in dismissing the amended pe¬ 
tition of the appellants on the 16th day of December 
A. D. 1927. 
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2. The Court erred in not ordering reference on 
said petition to ascertain what counsel fees should be 
allowed to appellants. 

3. The Court erred in not allowing appellants coun¬ 
sel fees as attorneys for the executor in said cause. 

4. The Court erred in dismissing said petition upon 
the motion of Julia and Albin B. Veazey. 

5. The Court erred in holding that said Julia and 
Albin B. Veazey had any status in this cause to re¬ 
sist the relief prayed for in the petition of appellants. 

6. The Court erred in dismissing appellants’ peti¬ 
tion pending the determination of issues on the paper¬ 
writing dated June 25, 1924. 

7. The Court erred in not postponing the considera¬ 
tion of the prayers of said petition until such time as 
a personal representative of the estate of the decedent 
could be appointed. 

ARGUMENT. 

A preliminary question arises which in the judg¬ 
ment of this Court may make unnecessary the deter¬ 
mination of the principal question involved in this 
appeal. This question is set forth in varying lan¬ 
guage in the Assignment of Error: 

4. The Court erred in dismissing said petition upon 
the motion of Julia and Albin B. Veazey. 

5. The Court erred in holding that said Julia and 
Albin B. Veazey had any status in this cause to 
resist the relief prayed for in the petition of 
appellants. 

6. The Court erred in dismissing appellants’ peti¬ 
tion pending the determination of issues on the 
paper-writing dated June 25, 1924. 

7. The Court erred in not postponing the considera¬ 
tion of the prayers of said petition until such 
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time as a personal representative of the estate 
of the decedent could be appointed. 

This preliminary question may be thus propounded: 


I. 


DID THE COURT BELOW ERR, IN VIEW OF THE 
PENDENCY OF A CONTEST OVER A SECOND 
WILL, NOT INVOLVED IN THIS APPEAL, IN 
NOT POSTPONING THE HEARING OF AP¬ 
PELLANTS’ PETITION UNTIL A PERSONAL 
REPRESENTATIVE OF THE ESTATE WAS 
APPOINTED AT THE CONCLUSION OF THE 
PROCEEDINGS LOOKING TO THE PROBATE 
OF THE SECOND WILL. 

Appellants aver in their amended petition that after 
the filing of their original petition, Albin B. Veazey, 
one of the appellees (R. 36 and 37): 

“filed a petition in this Court for the issuance 
of a rule against Anna M. Hillenbrand to show 
cause why issues should not be framed as to the 
validity of a paper-writing dated July 1, 1924, 
under and by virtue of the terms of which the 
said Anna M. Hillenbrand is named the principal 
beneficiary, and thereafter, to-wit, the 11th day 
of November, A. D. 1927, an order was passed 
framing such issues and setting the same for trial 
on the 16th day of January, A. D. 1928. 

14. Your petitioners further represent that 
there is in existence another paper-writing of the 
decedent dated June 5, 1924, which paper-writing 
will have to be offered for probate in the event 
said paper-writing of July 1, 1924, is denied pro¬ 
bate and record. 

15. Petitioners further represent that no per¬ 
sonal representative of this estate can be ap¬ 
pointed until such time as any issues framed or to 
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be framed, involving the above papers of July 1, 
1924, and June 5,1924, respectively, have been dis¬ 
posed of by appropriate proceedings, at which 
time your petitioners will make due application 
in this Honorable Court for the alowance of coun¬ 
sel fees as prayed for in this petition, when op¬ 
portunity will be given to all parties interested, 
through said personal representative, to resist 
the payment of the same.” 

The foregoing recitals in the amended petition of 
the appellants for the allowance of counsel fees raised 
very distinctly the question as to whether there could 
be any determination of the allowance of counsel fees 
unless and until an application therefor could be pre¬ 
sented to the personal representative of the estate in 
the course of administration. The amended petition 
therefore was filed upon the theory that thereby the 
right of appellants would be protected until such time 
as such a representative could be appointed, who 
would be in a position to resist any application made 
by appellants to this end. The Court below, however, 
thought otherwise and dismissed its amended petition 
without assigning any reason. The inference may, 
therefore, be drawn either that said petition, for the 
reason set forth, was prematurely filed or that appel¬ 
lants were not entitled to counsel fees upon the state 
of the record disclosed by their petition and the an¬ 
swer of caveatees thereto. In the former case, how¬ 
ever, it is submitted that the Court would have dis¬ 
missed the amended peition without prejudice to peti¬ 
tioners to press their claim against a personal repre¬ 
sentative of the estate. And it might, therefore, be 
inferred that the learned Justice reached the con¬ 
clusion that petitioners were not entitled to counsel 
foes in any event. This view might be strengthened 
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by perusal of the several memoranda filed by the 
learned trial Judge, who presided over the hearing of 
the several issues framed against the probate of the 
original will and whose views might have been shared 
by the Justice holding a probate court at the time ap¬ 
pellants filed their petition for allowance of counsel 
fees. 

There is abundant authority denying the right of a 
trial Court on issues framed at law for disposing of 
a will contest from making any award of costs in an 
order denying probate of said will. 

This question has been authoritatively settled both 
in Maryland and the District of Columbia. 

“The court of law in which issues are tried has no 
power to enter judgment for costs on the verdict, and 
the Court of Appeals is equally without authority in 
this respect.” Johns vs. Hodges, 60 Md. 215; Hubbard 
vs. Barcus, 38 Md. 166. 

In the case of Hutchins v. Hutchins, 48 App. 
D. C. 286, 290 et seq., it was held that the action 
of the Supreme Court of the District of Columbia 
in refusing costs and attorney’s fees to the suc¬ 
cessful caveatee named as executor under the will 
of Stillson Hutchins was without warrant of law, 
but the case was reversed. It was held in this 
case and in the case of Tuohy v. Hanlon, 18 App. 
D. C. 225, 232, that the executor is entitled to his 
reasonable costs and counsel fees. 

In the case of Manning v. Childress, 48 App. 
D. C., page 256, the Court below had disallowed 
an application by the executor named in the will 
for counsel fees and expenses incurred in defend¬ 
ing the validity of the will where probate was 
denied. 
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The court reversed and remanded the case upon the 
authority of Hutchins v. Hutchins decided the same 
day. 


In the case of Tuohy v. Hanlon, 18 App. D. C. 
225, the Court affirmed the lower Court making 
an allowance of expenses and counsel fees. 

On the question of allowance of costs at the time 
of the signing of the order upon the verdict of the 
Jury the Court said: 

“But in the Probate Court the allowance of 
costs or of costs and expenses, is not, and never 
has been, an incident of the order of the Court 
made upon the verdict of the jury after the trial 
of issues concerning the validity of the will. We 
are not advised of any practice, and there is no 
requirement of law, that demands the settlement 
of costs at the time the order is made upon the 
verdict.’’ * * * But the cost and expenses charge¬ 
able in the Probate Court and allowable under 
the act of 1798 are costs of administration, pay¬ 
able, if at all, out of the estate in Court. They 
enter into the accounting, and do not necessarily 
in all cases concern the parties to the issues. And 
inasmuch as they are elements of the accounting 
and concern the administration of the estate, their 
allowance or disallowance is not limited by terms 
prescribed for an entirely different purpose, but 
is within the control of the Court during the whole 
period of administration.” (Page 238.) 

There is another reason why this action on amended 
petition of appellants should have been reserved until 
the appointment of a personal representative. The 
paper-writing dated July 1, 1924, named Anna M. 
Hillenbrand as the principal beneficiary and it fol¬ 
lows that the caveatees had no standing in the Court 
below as individuals, not being named as beneficiaries 
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in said paper-writing, to object to the granting of 
prayers of the amended petition of appellants; be¬ 
cause if said paper-writing was sustained as the last 
will and testament of Anne G. V. Walton, deceased, 
then the caveatees would have no standing whatever 
in Court for the purpose of resisting appellants’ peti¬ 
tion, or otherwise. The Court below, therefore, would 
have been justified in striking from the record ap¬ 
pellee’s motion to dismiss said amended petition, at 
the same time reserving all questions raised by the 
petition until the appointment in due course of a per¬ 
sonal representative of the estate. 

The remaining question on this appeal is set forth 
in different language in the first three assignments of 
error as follows (R. 39): 

1. The Court erred in dismissing the amended peti¬ 
tion of the appellants on the 16th day of Decem¬ 
ber A. D. 1927. 

2. The Court erred in not ordering reference on said 
petition to ascertain what counsel fees should be 
allowed to appellants. 

3. The Court erred in not allowing appellant’s coun¬ 
sel fees as attorneys for the executor in said 
cause. 

This question may be stated as follows: 
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n. 

MAY AN EXECUTOR BE ALLOWED HIS COSTS, 
INCLUDING COUNSEL FEES, WHEN NO 
CHARGE OF FRAUD OR MISCONDUCT HAS 
BEEN RAISED BY THE ISSUES OR FOUND 
AGAINST HIM, BUT WHERE THE WILL HAS 
BEEN SET ASIDE ON ACCOUNT OF IN¬ 
CAPACITY AND UNDUE INFLUENCE EXER¬ 
CISED WITHOUT CHARGING ANY PERSON 
WITH THE EXERCISE OF UNDUE INFLU¬ 
ENCE. 

It is conceded that in a proper case the matter of 
allowances of costs is within the sound discretion of 
the Probate Court, but this discretion “implies the ex¬ 
istence of a right, which cannot be arbitrarily denied. 
The discretion can only be exercised by way of denial 
because of the fraud or equivalent misconduct of the 
executors.’’ Hutchins v. Hutchins, 49 App. D. C. 
286, 295. 

Appellees claim that this “fraud or equivalent mis¬ 
conduct” may be found by the Court independently of 
the issues framed and the verdict of the jury thereon, 
while appellants contend that to deprive the executor 
of his costs and counsel fees there must be an affirma¬ 
tive finding of the jury of such fraud or misconduct 
based upon issues raised by the pleadings and sub¬ 
mitted to the jury under proper instructions by the 
Court. It is of course conceded that the executor in 
the absence of a will contest may be found by the Pro¬ 
bate Court to have been guilty of such misconduct in 
administering the estate as to deprive him of all costs 
and allowances, but certainly the Court could only 
exercise such a right of denial where such conduct was 
made affirmatively to appear by competent evidence, 
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but the only such alleged misconduct in the case at 
bar is involved in the issues submitted to the jury, 
which in no way involves the execution. While 
this Court in the case of Safe Deposit Company 
v. Sweeney, 3 App. D. C. 401, has upheld the pro¬ 
priety of charging undue influence against unknown 
persons, as being in accord with general practice 
both here and in Maryland yet the Court said that 
such “generality of statement is ordinarily reprehen- 
sible. ,, The Court points out (p. 404), “of the many 
cases in both jurisdictions where such issues have been 
framed and transmitted, we have been referred to none 
in which this question has ever been raised or de¬ 
cided,’ ’ and further says (p. 405) “A caveator, by 
reason of such difficulties, might sometimes be de¬ 
prived of a right by requiring a precise statement of 
the names of persons as well as the grounds of con¬ 
test. Moreover, those who seek to probate the will 
could rarely, if ever, be taken by surprise by the evi¬ 
dence, introduced in support of this issue, all the facts 
concerning which, if there be any foundation what¬ 
ever for the charge, must naturally be supposed to be 
within their knowledge.” 

In reaching the above conclusion it is important to 
recall that the Court did not have before it any ques¬ 
tion as to the propriety of the conduct of the executor 
in the execution of the will and therefore this case 
cannot be relied on as a precedent. 

It is readily conceded, as pointed out in Safe De¬ 
posit Company v. Sweeney, supra , that this generality 
of statement is always admissible where the caveator 
was without knowledge as to who executed the alleged 
undue influence, but no such reasoning is valid in the 
case at bar. 

But the trial Court first fixed April 19, 1926, for the 
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separate trial of issue No. 4 as to the due execution of 
the will and thereafter on May 4, 1926, said issue was 
separately tried before a jury which found that the 
will was duly executed (R. 9-10). This trial informed 
the caveators of the entire connection of the executor 
with the will and by their cross-examination of the 
executor and the other witnesses testifying upon this 
issue revealed sufficient facts to the caveators to en¬ 
able them to make specific charges of “Fraud or 
equivalent misconduct’ ’ against the executor if they 
were so advised. Instead of doing so they awaited 
the trial of the other three issues on March 1st, 1927, 
ten months later, without asking the Court to frame 
an issue charging fraud or mis-conduct against the 
executor. Appellants contend that the failure and 
neglect of the caveators to make such an issue, in 
effect, exonerates said Fox from all implication of 
fraud or mis-conduct unless the trial court may prop¬ 
erly usurp the function of the jury and from a volumi¬ 
nous record involving a trial from March 1 to March 
22, 1927, (R. 12) make a finding of its own. Only an 
affirmative finding against Fox by the jury could op¬ 
erate legally to deprive him of his costs incurred in 
the defense of the will. The executor by employing 
appellants to defend the will was merely making an 
effort to carry out the wishes of the testatrix and this 
duty became all the more imperative after a solemn 
finding of the jury that said will had been duly exe¬ 
cuted according to law. Certainly he could not have 
been permitted at that time to renounce his executor¬ 
ship without a satisfactory showing to the Court, and 
if the appellees now find themselves with the issue as 
to his conduct undetermined they have only them¬ 
selves to blame and may well ponder the language of 
this Court in Hutchins v. Hutchins, Supra, pp. 
295, 296: 
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“It is well within the power of the court, in 
carrying out the wishes of the testator that his 
will be sustained, to lessen the share that would 
otherwise go to his next of kin in meeting the rea¬ 
sonable expenses of the testator’s trustee, the 
named executor, in defending the validity of the 
will. As was said by Mr. Justice Barnard, where 
this question was under consideration in Re 
Pritchard, 30 Wash. L. Rep. 9: 4 In my opinion 
such an allowance as is asked in this case should 
not be granted or refused from feelings of sym¬ 
pathy or prejudice, but that it should be the pol¬ 
icy of the law to grant a reasonable allowance in 
such case as a matter of right. A last will and 
testament is a solemn instrument; and the testa¬ 
tor, who legally has the dominion over his estate, 
and the power to appoint an executor to carry 
oilt the dispositions he desires to make of it, 
should be allowed to close his eyes in death with 
the assurance at least that a reasonable effort 
will be sanctioned by the law to sustain his will, 
at the expense of his own estate. If the share 
that would otherwise have gone to his next of 
kin shall be lessened thereby, it is presumably 
caused by the testator himself, who had the right, 
prima facie, to appropriate his property as he 
might see fit; and the formal execution of his will 
should ordinarily authorize his executor to use 
a reasonable part of his estate to establish and 
carry out that will.” 

In Tuohy v. Hanlon, 18 App. D. C. p. 228-229 
“An executor * * * is entitled to be allowed 
for counsel fees in his account, notwithstanding 
that in the contest the will has been overthrown 
and held for naught, if he has acted in good faith. 
Compton v. Barnes, 4 Gill, 55; Townshend v. 
Brooke, 9 Gill, 90; Glass v. Ramsay, 9 Gill, 456; 
Dorsey v. Dorsey, 10 Md. 471; Brown v. Johns, 62 
Md. 333.” 


19 


and on Page 232 the Court said: 

“Possibly after the filing of that petition, and 
after the coming in of the caveat, he might even 
then have withdrawn, although there is very 
grave doubt whether he could at that time have 
done so without the permission of the Court.” 

Certainly there was a much stronger reason in the 
case at bar for the executor to go ahead with the con¬ 
test since the question of due execution was disposed 
of by the jury after hearing on May 4, 1926, and it 
was not until March 1, 1927, nearly a year later that 
the other issues involving fraud, undue influence and 
capacity were heard by a jury. 

Again this Court disposed of the general proposi¬ 
tion in Brosnan v. Fox, 52 App. D. C. 143, 146 as 
follows: 


“The power of the court to allow compensation 
to an executor for defending the validity of a 
contested will, which is finally adjudicated to be 
void, is vigorously assailed. We held in the 
Hutchins case that the executors were entitled to 
be reimbursed from the estate for expenses in¬ 
curred in defending the validity of the will. The 
question of the allowance of commissions to the 
executors was not in that case, but we think rea¬ 
sonable compensation to the executor would be a 
legitimate expense charge against the estate. 
The Maryland statute of 1798, held in the Hutch¬ 
ins Case to be still in force in this District (Acts 
1798 c. 101, subc. 10, Sec. 2), provides that an ex¬ 
ecutor or administrator may in his account have 
an 1 allowance for costs and for extraordinary 
expenses, not personal, which the court may 
think proper to allow, laid out in the recovery or 
security of any part of the estate.’ The pro- 
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vision for allowance for costs, attorney’s fees and 
extraordinary expenses provided for in Section 
365, Code D. C., omits the words ‘not personal.’ 
Construing the two acts together, we find no in¬ 
consistency, since the limitation in the Maryland 
act applied to personal expenses of the executor, 
not to compensation. We are therefore of the 
opinion that an executor, defending the validity 
of> a will ultimately found to be invalid and void, 
is entitled to an allowance of reasonable compen¬ 
sation for his services, providing for the allow¬ 
ance of commissions to the executor.” 

The Court disallowed the executor commissions in 
the above case on the ground that he was not entitled 
to the same prior to termination of all services in con¬ 
nection with the estate. 

While circumstances may arise in a will contest 
where a caveator might properly be excused from 
naming the person charged with the exercise of un¬ 
due influence of fraud, yet this is not such a case, for 
the sufficient reason that the executor’s connection 
with the preparation and execution of the will be¬ 
came a matter of judicial inquiry upon the determi¬ 
nation of the issue of due execution, which was found 
by the jury in favor of the will on, to wit, May 4, 
1926, whereas, the issues of fraud, undue influence 
and capacity, where submitted to another jury and 
determined at the hearing beginning on March 1, 1927, 
and ending March 22, 1927. 

The appellees as pointed out above had the oppor¬ 
tunity of naming the executor as one of the persons 
exercising the undue influence and thus putting the 
jury in a position to find that such undue influence was 
exerted by the executor. The failure to name such per¬ 
son, however, could not be properly urged against the 
validity of the verdict, but in view of the principle 
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laid down in the Hutchins case, supra, improper con¬ 
duct on the part of the executor must appear of rec¬ 
ord before there may be a denial of his costs and 
counsel fees. Appellees in this case had an opportu¬ 
nity of having this issue determined by the jury, and 
because of their failure in this regard they cannot 
now complain that the record is not in such shape as 
to make it possible to tax any costs whatsoever against 
the executor, even if he were alive. We repeat it is 
the contention of the appellees that it is within the 
province of the Court after the verdict of the jury, 
to usurp the functions of the jury, ex post facto , and 
make an effective award of misconduct against the ex¬ 
ecutor although the appellees have failed to charge 
the executor in person with undue influence. The bare 
suggestion that the Court should thus put itself in the 
place of the jury is so extraordinary carries its own 
refutation. 

It is perhaps a fair inference that the Justice hold¬ 
ing the Probate Court, to whom appellants presented 
their petition in dismissing it relied upon the several 
memoranda filed by the learned trial Judge giving his 
reasons for his conclusions that costs would have been 
properly taxed against the executor in the order de¬ 
nying probate, but for the fact that the executor had 
died before such an order was entered. Certainly 
very great reliance is placed upon these several mem¬ 
oranda by the caveatees in their answer to appellants’ 
petition and they recited said memoranda in extenso 
in paragraph 9 of their answer (R. 27, 29). From the 
authorities relied on by appellants it would affirma¬ 
tively appear— 

1. That the learned trial Judge was without juris¬ 
diction to pass upon the question of costs in the order 
denying probate. 
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2. That the several memoranda filed by said trial 
Judge, even if filed in support of the order which he 
had no authority to make, would be without any value 
in view of the decisions of this Court, which are di¬ 
rectly at variance with the propositions of law con¬ 
tained in the memoranda. 

The mere recital of the principles announced in the 
memoranda conclusively demonstrates that such prin¬ 
ciples find no support in the decisions of this Court. 

The learned trial Judge supports his action from 
the following statements contained in his memoranda 
as follows (R. 18, 19): 

“A jury has found that the execution of the paper 
purporting to be a will was obtained by undue influ¬ 
ence. For that reason the court is of the opinion that 
costs should go against the caveatees. It might have 
been otherwise decided had the only issue tried been 

that of soundness of mind.” 

******* 

“The court decided to award costs against the ex¬ 
ecutor for the reason that under the circumstances of 
the case as disclosed by the evidence it was thought 
that the executor was not entitled to be reimbursed 
from the estate for the expense of the litigation in¬ 
cluding counsel fee.” 

It is submitted that the learned trial Judge, in de¬ 
claring that costs should go against the caveatees for 
the reason that the jury found the will was obtained 
by undue influence is contrary to all authority and 
such a principle would operate to deprive an executor 
of his costs and counsel fees in all cases even where a 
will is executed without the knowledge of the executor, 
and named as such by the testator without being con¬ 
sulted. Such a proposition is so monstrous as to 
make discussion superfluous. The other intimation 
by the trial Justice that his decision as to costs might 
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have been otherwise had the only issue tried been that 
of “soundness of mind” is equally untenable. None 
of the decisions of this Court lend any support to 
either proposition of law. 

The appellees in their answer to appellants petition 
have apparently convinced themselves that the refusal 
of the learned trial Justice to allow the executor his 
costs is equivalent to a certification or finding by said 
trial Justice of undue influence or equivalent mis-con- 
duct against the executor. Upon this proposition it 
is submitted: 

First. That the Court below had no power to make 
any such finding without usurping the functions of the 
jury. 

Second. That no such finding by the Court was 
actually made. 

The language of the Court is that he decided to 
award costs against the executor “for the reason that 
under the circumstances of the case as disclosed by 
the evidence it was thought that the executor was not 
entitled to be reimbursed from the estate for the ex¬ 
pense of the litigation including counsel fee.” Even 
assuming that the learned trial Court had a right in¬ 
dependently of the issues to make a finding of undue 
influence against the executor, certainly it cannot be 
seriously contended that such language contains any 
such finding. All the Court says is that under the 
circumstances of this case, as disclosed by the evi¬ 
dence, the executor was not entitled to his costs. It 
is left wholly to conjecture as to what the Court meant 
by this indefinite language and certainly its meaning 
cannot be distorted into a finding of mis-conduct 
against the executor, even if the trial Court had the 
power to make such a finding, which power appellants 
deny. 
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In the ease of Tuohy v. Hanlon, 18 App. D. C. 225, 
238, it is true there was a certification by the trial 
Judge that there was no testimony to sustain the find¬ 
ing of the jury of undue influence but no error was as¬ 
signed as to the propriety of such a certification and it 
also appears that upon this issue the jury had returned 
a verdict setting aside the will. The question therefore 
was not raised as to the propriety of the trial Judge 
making a certificate of facts apart for the verdict of 
the jury and therefore this decision is no authority on 
this point in the case at bar. In a word, the conten¬ 
tion of appellants is that with the issue of due execu¬ 
tion submitted to a jury and found in favor of the 
will ten months before the trial of the other issues and 
a later verdict that no fraud was present in the execu¬ 
tion of the will, together with the failure of appellees 
to make any charge whatsoever of mis-conduct against 
the executor results for the purposes of this appeal in 
the exoneration of the executor of any such mis-con¬ 
duct and entitles his counsel, who represented him in 
good faith, to a reasonable allowance for their services 
in offering the will for probate and resisting efforts 
made against its probate. 

It is, therefore, respectfully submitted that the de¬ 
cision of this Court should be either to reverse the 
judgment of the Court below dismissing appellants 
petition with leave to appellants without prejudice to 
make their application for allowance upon the appoint¬ 
ment of a personal representative, or a reversal of 
said order of dismissal with instructions to the Court 
below to determine the amount of fees to be allowed 
appellants as may appear to be proper after hearing. 

Respectfully submitted, 

E. Hilton Jackson, 
Attorney for Appellants . 






